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BEFORE: DYCHE, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: Howard and Mabel Billiter appeal froma judgment by
the Magoffin Crcuit Court awardi ng danages for permanent and
tenporary trespass to the estate of Dorothy Hol brook. Although
we find no error on nost of the points raised by the Billiters,

we agree that the trial court erred in its cal culation of damages



for permanent and tenporary trespass. Hence, we affirmin part,
reverse in part, and remand for entry of a new judgnent.

Hol brook and the Billiters own adjacent tracts of rea
property in Salyersville, Magoffin County, Kentucky. On QCctober
14, 1998, Hol brook filed a conplaint seeking to quiet the
Billiters” title. Based on a survey conducted by Randal |l Cusl ey,

Hol br ook al |l eged that a conmercial building constructed by the

Billiters partially encroached onto her property. She further
all eged that the Billiters had placed two nobil e hones either
wholly or partially on other portions of her property. |In her

conpl ai nt and subsequent amended conpl ai nt, Hol br ook sought
injunctive relief directing the Billiters to renove the
encr oachnent s.

Dor ot hy Hol brook died on May 25, 2000, and her estate
was substituted as a party. In early 2001, Hol brook submtted
the matter to the trial court for a determ nation of the |ocation
of the boundary. The Billiters presented no evidence. 1In a
j udgnent entered on June 27, 2001, the trial court found that the
Qusl ey survey accurately reflects the boundary between the
Billiters’ and Hol brook’s tracts. The court directed that the
Billiters renove the encroaching nobile hones i medi ately.
However, the court also found that the commercial building

permanent |y encroaches on Hol brook’ s property and cannot be



renmoved. The court reserved a determ nati on of damages for |ater
adj udi cati on.

Di scovery on the issue of damages conti nued
sporadically for sone time thereafter. On Septenber 16, 2002,
the trial court entered a judgnent to Hol brook for danmages in the
amount of $53, 100. 00. However, the trial court subsequently set
asi de that judgnment following a notion by the Billiters.
Eventual |y, both parties submtted expert proof of danmages to the
trial court. On Septenber 4, 2003, the trial court entered a
judgrment in favor of Hol brook for damages totaling $43, 300. 00.
Thi s anount refl ected damages for permanent trespass of
$20, 500. 00 and for tenporary trespass totaling $22,800.00. The
Billiters now appeal fromthis judgnent.

The Billiters first argue that Hol brook’s action was
barred by the fifteen-year statute of linmtations set out in KRS
413. 010 and by adverse possession. |In its order entered
Septenber 4, 2003, the trial court found that the Billiters had
mai nt ai ned two nobil e hones on Hol brook’s property for at |east
ei ghteen years. But as noted above, Hol brook filed her conpl aint
on Cctober 14, 1998. The statute of limtations was tolled as of
that time and any period of adverse possession was broken well
before the fifteen-year period had el apsed.

The Billiters concede this point in their reply brief,

but assert that there was no evidence offered to the trial court



concerning when the limtations period began to run. However, as
the party seeking title through adverse possession, the Billiters
had the burden of proving every elenment of the claim?! Likewi se,
the statute of limtations is an affirmative defense which the
Billiters also bore the burden of proving.? Because the
Billiters presented no evidence supporting their adverse-
possession claimor their statute-of-limtations defense,

Hol br ook’ s cl ai m was not barred.

The Billiters next argue that the trial court erred by
failing to submt the issue of damages to a jury. They further
assert that the trial court erred by awardi ng damages to Hol br ook
for trespass even though she never sought nonetary damages in her
conplaint. Both of these argunents are patently w thout nerit.
The record reflects that on August 21, 2003, the trial court
entered an agreed order subnmitting the issue of damages. No
request for a jury trial appears in the record. Likew se, the
agreed order establishes that the i ssue of damages was tried by
the express or inplied consent of the parties. In light of the

agreed order and in the absence of any tinely objection by the

LY Phillips v. Akers, 103 S.W3d 705, 709 (Ky.App. 2002).

2 CR 8.03. See also Lynn Mning Co. v. Kelley, 394 S W2d 755,
759 (Ky. 1965).




Billiters, the trial court properly anended the conplaint to
conformto the evidence.?

Finally, the Billiters contend that the trial court
applied the wong standard for determ ning danages for tenporary
and pernmanent trespass and the damages awarded to Hol brook were
excessive. After reviewing the record, however, we find that the
Billiters never objected to the neasure of damages used by the
trial court. Consequently, we nmust conclude that the Billiters
have wai ved any objection to the trial court’s nethod of
cal cul ati ng damages.

Furthernore, we cannot find that the trial court’s

met hod of cal cul ati ng danages was clearly erroneous. *

However,
we agree with the Billiters that the trial court’s calcul ation of
t he amobunt of dammges for permanent trespass was clearly

erroneous. The trial court based danages on the fair market

val ue of the portion of Hol brook’s |and occupied by the

3 CR 15.02. See also Nucor v. General Electric Co., 812 S.W2d
136, 145 (Ky. 1991).

* The Billiters assert that the correct measure of danmages for
permanent trespass is the difference in fair nmarket value of the
real estate just before and after the injury. |Island Creek Coal

Co. v. Rodgers, 644 S.W2d 339, 345 (Ky. App. 1982). Wile the
trial court’s nethod of cal cul ati ng danages m ght not have
mrrored this standard precisely, the Billiters do not argue that
t he measure of danages applied by the trial court was

unr easonabl e under the circunstances. Moreover, as noted bel ow,
the Billiters's expert applied the sane standard as the tria
court in reaching his estimte of the anmount of damages.




Billiters’ conmercial building. Holbrook’s appraiser, D xon
Nunnery, found the fair market value of the property to be $3.00
per square foot, or $20,500.00 for the entire area. The
Billiters’ appraiser, Paul Brown, found the fair market value to
be $1.90 per square foot or $4,700.00 for the entire area.

But Nunnery and Brown did not place a value on the sane
anmount of land. Nunnery determned the fair market value of a
strip of land 16.5 feet wide by 415 feet long — essentially
extending the Billiters’ tract into Hol brook’s tract by 16.5 feet
along its entire length.® In contrast, Brown based his val uation
on a strip of land neasuring 16.5 feet wide by 150 feet |long —
the length of only the front tract on which the Billiters’
commerci al buil ding encroaches.® Thus, Nunnery’s val uation
i ncl udes sone 4,372 square feet nore than Brown’s.

We conclude that the trial court’s inclusion of this
additional area was clearly erroneous. The court separately
conpensat ed Hol brook for the tenporary trespass on the back | ot.
By al so awardi ng damages for permanent trespass along the entire
| ength of both lots, the court conpensated Hol brook twi ce for the

same injury.

®>16.5 feet x 415 feet = 6,847 square feet x $3.00 per sq. ft =
$20, 542. 50.

© 16.5 feet x 150 feet = 2,475 square feet x $1.90 per sq. ft. =
$4, 702. 50.



The trial court accepted Nunnery’'s valuation of $3.00
per square foot, which we cannot find to be clearly erroneous.
Based on this value, the correct anmount of damages for permanent
trespass to the front lot was $7,425.00.” On renmand, the tria
court nust enter a new judgnent in this anount.

As for damages for tenporary trespass, both Nunnery and
Brown cal cul at ed damages based on the nonthly fair rental val ue
of the 1% nobile home | ots which encroached onto Hol brook’s
property. Nunnery, however, stated that the fair rental val ue on
the Iots was $100.00 per nonth, while Brown set the fair rental
val ue at $50.00 nmonth at the begi nning of the encroachnment and
$70.00 per nonth at current. Although Brown’ s cal cul ation of the
fair rental value is nore detailed and seens better supported, we
cannot say that the trial court clearly erred by accepting
Nunnery’s val uation.®

Neverthel ess, we agree with the Billiters that the
trial court’s calculation of damages for tenporary trespass was
flawed in one respect. Both Brown and Nunnery cal cul ated danages
based on a period of tenporary trespass |asting eighteen years.
After accepting Nunnery’s conclusions about the reasonabl e rental

value of the npbile home lots, the trial court added an

7 16.5 feet x 150 feet = 2,475 square feet x $3.00 per sq. ft. =
$7,425. 00.

8 CR 52.01.



addi tional year, representing the tine between Nunnery’s
deposition and the court’s final judgnent. However, in its June,
2001 order, the trial court had directed the Billiters to renove
t he nobil e honmes. Furthernore, Hol brook testified in her
deposition that the Billiters renoved one of the nobile hones
shortly after that order was entered. Therefore, while the
evi dence of record m ght support an award of danages for
tenporary trespass of slightly less than eighteen years, it did
not support an award of damages for nore than ei ghteen years. On
remand, the trial court shall enter a new judgnent for these
damages in the amount of $21, 600. 00.°

Accordi ngly, the Septenber 4, 2003 judgnent of the
Magoffin Circuit Court is affirnmed in part, reversed in part, and

remanded for entry of a new judgnment as set forth in this

opi ni on.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Earl Martin McQuire John C. Collins
Cl yde Conbs, Jr. Collins & All en
Prest onsburg, Kentucky Sal yersville, Kentucky

° $100.00 x (18 x 12 =) 216 = $21, 600. 00.



