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HENRY, JUDGE: Kenoye Eke, Ph.D. (Dr. Eke) appeals froma
sunmmary judgnment of the Franklin G rcuit Court upholding his
di sm ssal as an enpl oyee of Kentucky State University (KSU. W
affirm
Dr. Eke was first hired by KSU in May of 1999 to serve

as Associate Vice President for Academ c Affairs and Acting Dean
of the College of Professional Studies. The termof this first
enpl oynment contract was one year, beginning July 1, 1999 and

endi ng June 30, 2000. Dr. Eke accepted this appointment on June



10, 1999. In this first contract Dr. Eke was al so appoi nted
Prof essor with tenure in Political Science. During the course
of his enploynent at KSU Dr. Eke’s job title and duties changed
somewhat and his salary was increased. On April 25, 2001 the
parties signed an Enpl oynent Agreenent (Agreenent) appointing
Dr. Eke Vice President for Academi c Affairs at KSU for a
fifteen-nonth term beginning April 1, 2001 and endi ng June 30,
2002. The terns and conditions of Dr. Eke's status as a tenured
Prof essor were specifically excluded fromthe scope of the
Agreenent; therefore, even if his enploynent as Vice President
for Academ c Affairs was ended he retained a separate
contractual right to continued enploynent as a tenured

Pr of essor.

On or about June 21, 2002 KSU fired Dr. George Reid,
who had been KSU s President when the Agreenent was signed, and
hired Dr. Paul E. Bibbens, Jr. as InterimPresident. On June
28, 2002 President Bibbens called Dr. Eke into his office and
told himthat as of June 30, 2002 he would no | onger be Vice
President for Academic Affairs. During the next two nonths the
parties discussed paynent of a severance package to Dr. Eke but
no final agreenent was reached. In |ate August 2002 KSU
| earned, apparently froman article published in the Frankfort
newspaper, that Dr. Eke had accepted a position as Provost at

Cheyney State University in Pennsylvania, and the negoti ations
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ceased. This action was filed in Franklin G rcuit Court on
April 22, 2003. KSU filed a notion for summary judgnent on My
8, 2003. The notion was granted on Decenber 29, 2003, and this
appeal foll owed.

Dr. Eke states five grounds for reversal of the
Franklin GCrcuit Court’s summary judgnent: First, that the
court erroneously determ ned that Dr. Eke’s enpl oynent was not
“terminated” as that termis defined in the Agreenent; second,
that summary judgnent was granted before he had an opportunity
to conplete discovery; third, that the court erroneously
di smissed Counts | and Il of the conplaint based on the doctrine
of sovereign inmunity; fourth, that the court erroneously
rejected Dr. Eke’s clains of prom ssory estoppel, detrinenta
reliance and fraud; and finally that the court inproperly

di sm ssed his request for declaratory relief.

TERM NATI ON VERSUS EXPI RATI ON
Dr. Eke’s conplaint alleges that on June 28, 2002 he
was told by President Bibbens that his enploynment “woul d
term nate” effective June 30, 2002. KSU contends that there was
no “termnation” but that the Agreenent expired of its own terns
effective June 30, 2002. This is inportant because of Paragraph

9(b) of the Agreenent which states as follows:



(b) Wthout Cause. The University nmay term nate
Enpl oyee’ s enpl oynent as Vice President for Academic Affairs
hereunder at any tine w thout cause, provided, however, that
Enpl oyee shall be entitled to severance pay in the anount of
$60, 000, (26) weeks of Base Salary, in addition to accrued but
unpai d Base Sal ary and accrued vacation, |ess deductions
required by law, but if, and only if, Enployee executes a valid
and conprehensive rel ease of any and all clains that the
Enpl oyee nay have against the University in a form provi ded by
the University and Enpl oyee executes such formw thin seven (7)
days of tender. In addition, Enployee shall have the right to
return to faculty status at ten-twelths (sic) of base salary.

Dr. Eke argues that an issue of fact exists regarding
whet her he was term nated or the Agreenent nerely expired
because his verified conplaint alleges that he was term nated
and KSU s responsive pleadings fail to contravene that
allegation. |If his enploynment was term nated w thout cause, he
is entitled to severance, but if the contract sinply expired of
its own terns there is no contractual basis for severance pay.

Exhibit No. 3 to Dr. Eke's conplaint is a copy of a letter
from President Bibbens to Dr. Eke which states in pertinent
part:

This letter will confirmthe expiration of

your contract as Vice-President for Academ c

Affairs at Kentucky State University on June

30, 2002. In accordance with the terns of

this contract, you retain all rights as a

tenured professor of Political Science at

KSU .

W are to review the record in the |ight nost

favorable to the non-noving party. Dossett v. New York Mning &

Mg. Co., 451 S.wW2d 843 (Ky. 1970). Having done so we are



unabl e to conclude that Dr. Eke’'s characterization of the ending
of his adm nistrative enploynent as “term nation” creates an
issue of material fact. KSU doesn’'t deny that Bi bbens may have
used sone tense of the verb “term nate” when advising Dr. Eke of
the cessation of his adm nistrative enploynent, but contends
that the dispute is nerely semantic. W agree. The facts are
clear that Dr. Eke's contract expired on June 30 and that

Bi bbens told himthat his adm nistrative enpl oynment woul d end
June 30. “. . . [SJummary judgnent does not require that there
be no issue of fact but that there be no genuine issue of fact.
If the defenses have no substance, if controlling facts are not
in dispute, or factual disputes are insignificant, sunmmary

judgnment is appropriate.” (Ctation omtted) Blue Cross & Bl ue

Shield of Kentucky, Inc. v. Baxter, 713 S.W 2d 478, 479 (Ky.

App. 1986).

OPPCRTUNI TY TO COVPLETE DI SCOVERY
Dr. Eke contends that sunmary judgnment was entered
before he had a chance to begin discovery. Several cases hold
that summary judgnent should not be entered so as to term nate
t he proceedi ngs before the parties have had anple tine to

conpl ete di scovery. See for exanple Hartford Ins. Goup v.

Citizens Fidelity Bank & Trust Co., 579 S.W2d 628 (Ky. App.

1979). The conplaint was filed April 22, 2003. KSU filed its
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answer on May 6, 2003, and filed its notion for sumrary judgnent
on May 8, 2003. Sunmmary judgnent was entered al nost eight
nonths | ater on Decenber 29, 2003. It does not appear fromthe
record that any notices to take depositions were filed, that any
depositions were taken or that the trial court entered any
orders staying discovery during this tinme. Ei ght nonths is
anple tinme to at | east conmence the discovery process. As stated

in Hartford, supra at 630:

It is not necessary to show that the respondent

has actually conpl eted di scovery, but only that

respondent has had an opportunity to do so.

Here, Hartford had a period of sone six nonths

between the filing of the conplaint and the date

of summary judgnent in which to engage in

di scovery, or to informthe court, pursuant to

CR 56. 06, why judgnent should not be entered or

why a ruling on the notion for summary judgnent

shoul d be conti nued.
There is nothing in the record to indicate that Dr. Eke's
opportunity to conplete discovery was forecl osed by the timng
of the entry of the judgnment, and we conclude that this argunent

is without nmerit.

SOVEREI GN | MMUNI TY
During July and August 2002 Dr. Eke had di scussions
with various representatives of KSU toward severing all ties
with KSU, including his position as a tenured professor. A

docunent titled “Settlenent Agreenent and Rel ease” was drafted



by KSU s private counsel and forwarded to Dr. Eke. By its terns

this docunment was not to be “.binding or enforceabl e agai nst KSU
until approved by the Board of Regents of Kentucky State
University at a regular or specially called neeting.” It is

undi sputed that the docunent, referred to by Dr. Eke and the
circuit court as the “verbal severance agreenment”, was never

executed by KSU or approved by the Board of Regents. As noted

by the circuit court, Counts | through IV of the conplaint are

based on this “verbal severance agreenent”. Count | sought
specific performance of the agreenent, Count |l sought damages
for its breach, Count |1l raised the theories of detrinental

reliance and prom ssory estoppel in support of the agreenent and
Count 1V alleged fraud and mi srepresentati on by KSU pert ai ni ng
to the agreenent. As to Counts Ill and IVit is Dr. Eke's
contention that KSU i nduced himto resign his tenured position
by negotiating a severance agreenment that it never intended to
execute or inplenent.

The parties do not dispute that Kentucky State
University is an agency of the Conmonweal th of Kentucky.
Di scussi ng KRS! 45A.245(1), the Kentucky Supreme Court recently

stated in Commonwealth v. Waitworth, 74 S.W3d 695, 700 (Ky.

2002) :

! Kentucky Revised Statutes



Suit cannot be instituted agai nst the Conmonweal th on a
cl ai munl ess sovereign i Mmunity has been specifically
wai ved, as it has been on a lawfully authorized witten
contract.

Whitworth specifically dealt with an attenpt to
enforce oral contracts agai nst the Cormonweal th of Kentucky and
hel d that contracts with the state nust be in witing to be
enforceable. It is undisputed that the “verbal severance
agreenent” was never executed by KSU, and therefore the circuit
court properly found it unenforceabl e agai nst the Conmonweal t h.

The circuit court found that absent a specific express
wai ver, the doctrine of sovereign immunity bars any relief on
any of the remaining theories cited by Dr. Eke. Wile Dr. Eke
makes no claimof an express waiver he urges us to find that
“special circunstances” exist in this case which require us to

enforce the “verbal severance agreenent”. Dr. Eke cites

Laughead v. Commonweal t h, Departnent of Transportation, 657

S.W2d 228 (Ky. 1983) for the proposition that sufficiently
egregi ous intentional msconduct by the Commonweal th may
constitute “special circunstances” in which the courts are
justified in fashioning an equitable renmedy despite sovereign
i mmunity. Laughead does not nention “special circunstances” in
regard to the application of equitable renmedi es agai nst the
Commonweal th. Al though the doctrine of equitable estoppel was

enpl oyed by the court in that case, it was in aid of Laughead s



suit for an injunction to enforce a statute which wai ved
sovereign imunity and provided for a specific remedy. In J.

Branham Erecting & Steel Service Co. v. Ky. Unenpl oynent

I nsurance Conmmi ssion, 880 S.W2d 896 (Ky. App. 1994) this court,

declining to apply the doctrine against the Conmmonweal th, coul d
find no case enunerating what specific “special circunstances”
woul d have to exist to justify applying the doctrine but
indicated that it would only be applied when a “gross inequity”
would result. Here it appears that Dr. Eke accepted a position
wi th Cheyney University in Pennsylvania on or about August 5,
2002, then continued to try to negotiate a severance package
with KSU  When KSU | earned that Dr. Eke had accepted ot her

enpl oynent it had no further incentive to negotiate to “buy out”
his contractual tenured position. KSU never term nated Dr. Eke
as a Professor of Political Science, with or w thout cause. He
abandoned that position when he accepted enpl oynent in

Pennsyl vania. Wile we agree that the Commonweal th shoul d not
be permtted to profit by its own wong, there is no support in
this record for a finding of “special circunstances”. That
bei ng the case sovereign imunity applies and Wi tworth, supra,

is controlling.



DECLARATORY RELI EF

The circuit court dism ssed Dr. Eke's claimfor
decl aratory relief because it held that the clai mwas “based
upon the clainms asserted in Counts |I through V of the
conplaint.” This, Dr. Eke clains, is only partially correct in
that he al so sought a determ nation that he was term nated
wi t hout cause under Paragraph 9(c) of the Agreenent. W find
this contention to be without nmerit because the circuit court’s
finding that the Agreenent expired of its own terns is
necessarily a finding that Dr. Eke s enploynent was not
term nated w thout cause. The judgnent of the Franklin Crcuit

Court is affirned.

ALL CONCUR.
BRI EF AND ORAL ARGUMENT BRI EF AND ORAL ARGUMENT
FOR APPELLANT: FOR APPELLEE:
WIlliam C. Ranbicure J. Guthrie True
Lexi ngt on, Kentucky Frankfort, Kentucky
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