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FACTUAL AND PROCEDURAL BACKGROUND

Debbi e Ell en Rehm i ndividually and as executrix of
the estate of Janmes David Rehm and Ni chol as Janes Rehm and
Christina Marie Rehm by and through their Parent, Guardian, and
Next Friend, Debbie Ellen Rehm appeal froman order of the
Jefferson Circuit Court granting sumary judgnent to appell ees
Navi star International (a/k/a International Truck & Engi ne
Corporation); General Electric Conpany; Ford Mdtor Conpany; Rohm
& Haas Conpany; American Standard, Inc.; Philip Mrris, Inc.;

Col gat e- Pal nol i ve Conpany; Brown Fornman Corporation; E.|I. Dupont
de Nenours; The B.F. Goodrich Conpany; Reynolds Metals Conpany;
Kentucky Utilities Conpany; Louisville Gas & El ectric Conpany;
Brown & WIlianmson Tobacco Corporation; Lorillard, Inc.; and
Al'lied Chem cal Corporation, in a lawsuit alleging that Janes
was exposed to asbestos while working on the prem ses of the
appel lees. As a result of his exposure to asbestos Janes

devel oped an i ncurable form of cancer, which eventually resulted
in his death. For the reasons stated below, we affirm

Because this is an appeal froman award of summary
judgnment in favor of the appellees, we review the factua
background in the |ight nost favorable to the appellants’

position in the case.



James was enployed as a m|lwight by Rapid
Installation (now Rapid Industries) fromapproximtely 1975
until 1982. According to Janes, during the relevant tinme frane,
Rapid Installation was a conpany primarily engaged in the
busi ness of manufacturing, selling, installing, and maintaining
i ndustrial conveyor systens and the associated machinery. In
his job as a mllwight for Rapid Installation, Janmes was
involved in the denolition, tearing out, and installation of
conveyors, furnaces, ovens, nmachinery, and other equi pnent at
facilities owned by the appellees. During the jobs at the
facilities owned by the appell ees, Janmes was exposed to
i nsul ati on products on the pipes, furnaces, ovens, nmachinery,
and ot her equi pnment on the appellees’ property.

In February 2001, Janes was di agnosed wi th malignant
nmesot hel i oma, an incurable formof cancer caused by exposure to
asbestos. On February 23, 2001, James and Debbi e and Ni chol as
Janes and Christina Marie, by and through their parents,
guardi ans, and next friends, Janmes and Debbi e, brought this
action to recover damages for personal injuries caused from
James’ s exposure to asbestos. Anobng other things, the
plaintiffs sued under a theory of premses liability alleging
that the appellees failed to exercise reasonable care in
mai ntai ning their properties contam nated with asbestos. The

plaintiffs alleged negligence, gross negligence, wllful



m sconduct, and intentional and outrageous conduct in that the
appel l ees knowingly failed to warn Janes of the dangers of
wor ki ng around asbestos products and that their negligence
caused Janes’ s di sease.

Wthin a short tine after the action was filed, each
of the sixteen property-owner appellees filed a notion for
summary judgnent alleging that the appellants’ clains were
barred under Kentucky Wrkers’ Conpensation |aw pursuant to the
“up-the-ladder” immunity provisions of Kentucky Revised Statutes
(KRS) 342.610 and KRS 342.690. Under these provisions a
contractor is immunized agai nst common |aw tort clainms brought
by the enpl oyees of a subcontractor if, anmong other things, the
wor k perfornmed by the subcontractor is a regular or recurrent
part of the contractor’s busi ness.

The plaintiffs attenpted to depose the defendants’
corporate wi tnesses regarding the asbestos |ocated on their
properties; however, based upon the defendants’ notions for
summary judgnent, the trial court entered an order limting
di scovery to the defendants’ up-the-|adder defenses.

On May 31, 2002, the trial court entered an order
granting summary judgnent to each of the sixteen property owner

def endants who are the appellees in this case. The trial court



deternmi ned that each of the defendants was entitled to up-the-

| adder-i munity. This appeal followed.?

STANDARD FOR SUMVARY JUDGVENT

Summary judgnent is only proper “where the novant
shows that the adverse party could not prevail under any

circunstances.” Steelvest, Inc. v. Scansteel Service Center,

Inc., 807 S.W2d 476, 480 (Ky. 1991) (citing Paintsville

Hospital Co. v. Rose, 683 S.W2d 255 (Ky. 1985)). The tria

court nmust viewthe record “in a light nost favorable to the
party opposing the notion for summary judgnent and all doubts
are to be resolved in his favor.” Steelvest, 807 S.W2d at 480

(citing Dossett v. New York Mning & Manufacturing Co., 451

S.W2d 843 (Ky. 1970)). However, “a party opposing a properly
supported sunmary judgnment notion cannot defeat that notion

W t hout presenting at |east sone affirnmative evidence
denonstrating that there is a genuine issue of material fact

requiring trial.” Hubble v. Johnson, 841 S.W2d 169, 171 (Ky.

1992) (citing Steelvest, supra at 480). This Court has

previously stated that “[t]he standard of review on appeal of a
summary judgnent is whether the trial court correctly found that
there were no genuine issues as to any material fact and that

the noving party was entitled to judgnent as a matter of |aw

2 On July 5, 2002, Janes died of the asbestos-induced cancer. On August 28,
2002, this Court entered an order granting the appellants’ notion to
substitute Debbie Ell en Rehm for James David Rehm as executrix of his estate.



There is no requirenent that the appellate court defer to the
trial court since factual findings are not at issue” [citations

omtted]. Scifres v. Kraft, 916 S.W2d 779, 781 (Ky. App.

1996) .

UP- THE- LADDER- | MVUNI TY | SSUES

The appel lants contend that the trial court erred in
granting summary judgnent to the appell ees because there are
guestions of fact regardi ng whether the work perfornmed by Janes
on each of the appellees properties was a regular or recurrent
part of each business so as to qualify each of the appellees to
t he exclusive renmedy provisions of the Wirkers’ Conpensation Act

and the Act’s up-the-ladder imunity defense.

ELEMENTS OF UP- THE- LADDER- | MMUNI TY

The el ements of up-the-ladder imunity are set forth
in KRS 342.690(1) and KRS 342.610(2). KRS 342.690(1) provides,
in relevant part, as foll ows:

If an enpl oyer secures paynent of
conpensation as required by this chapter,
the liability of such enpl oyer under this
chapter shall be exclusive and in place of
all other liability of such enployer to the
enpl oyee, his legal representative, husband
or wife, parents, dependents, next of Kkin,
and anyone otherwi se entitled to recover
damages from such enployer at law or in
adm ralty on account of such injury or
death. For purposes of this section, the
term "enployer” shall include a "contractor™
covered by subsection (2) of KRS 342.610,



whet her or not the subcontractor has in
fact, secured the paynent of conpensati on.

KRS 342.610(2) defines a “contractor” for purposes of
KRS 342.690(1), in relevant part, as follows:

A person who contracts with anot her:

(b) To have work performed of a kind which
is aregular or recurrent part of the work
of the trade, business, occupation, or

pr of essi on of such person

shall . . . be deened a contractor, and such
ot her person a subcontractor.

These statutes make it clear that if an appellee is a
contractor, then it has no liability intort to an injured
enpl oyee of its subcontractor, Rapid Installation. It is also
apparent fromthe statute that an appellee is a contractor if
the work it subcontracted to Rapid Installation is a kind which
is a “regular or recurrent” part of the work or trade of the

appellee. Daniels v. Louisville Gas and El ectric Conpany, 933

S.W2d 821, 823 (Ky.App. 1996).

“REGULAR OR RECURRENT”: QUESTI ON OF FACT OR LAW

We first address the appellants’ contention that the
determ nati on of whether certain work is of a kind which is a
regul ar or recurrent part of the work of a particul ar business,

trade or occupation, presents a question of fact for a jury to



deci de or presents a question of law to be decided by the
presi ding court.

When the underlying facts concerning the type of
busi ness engaged in and/or the type of work the enpl oyee
performed in his association with the conpany are disputed, the
resolution of the factual disputes is a question of fact to be
decided by a jury. However, when the underlying facts are
undi sput ed, the question of whether certain work is of a kind
which is a regular or recurrent part of the work of a particul ar
busi ness, trade or occupation, beconmes a question of |law for the

court to decide. See Daniels v. Louisville Gas & Electric Co.,

933 S.W2d 821, 824 (Ky.App. 1996); See al so Schuck v. John

Morrell & Co., 529 N.W2d 894, 897 (S.D. 1995) (m xed questions

of law and fact arise when the historical facts are admtted or
established, the rule of law is undisputed, and the issue is
whet her the facts satisfy the statutory standard). The
underlying facts in this case are not in dispute. It is the

| egal interpretation of those facts that is in dispute, which is
a question of |aw

The appellants rely upon Goldsmth v. Allied Building

Conponents, Inc., 833 S.W2d 378 (Ky. 1992), to support their

argunent that the issue of “regular or recurrent” is an issue of
fact rather than an issue of |law. However, the appellants’

reliance on Goldsnmith is msplaced. Goldsmth turned upon the



i ssue of whether the subcontractor was an up-the-| adder enpl oyer
of the plaintiff rather than turning on the question of what
constitutes a “regular or recurrent” business activity. This
Court affirnmed the trial court’s award of sunmary judgnment in
favor of the subcontractor; however, the Suprene Court reversed
and remanded after concl uding that genuine issues of materi al
fact existed regarding whether the plaintiff was in the

enpl oynment | adder. The majority opinion concluded as follows:

Prior to concluding, we observe that if it
shoul d be determ ned that Conponents is up
the | adder from Goldsmth, KRS 342.610 and
our decision in Fireman's Fund [Ins. Co. v.
Sherman & Fl etcher, 705 S.W2d 459 (Ky.
1986)], inpose an additional requirenent for
Conmponents to prevail. To have benefit of
the i munity provision of the Act,
Conponents nust al so denonstrate to the
satisfaction of the trier of fact that
provi di ng rough carpentry | abor was a
regul ar or recurrent part of its business.
(Enphasi s added.)

Id. at 381.

Al t hough this excerpt refers to a possible future
determ nation of the “regular or recurrent” issue by the “trier
of fact,” Goldsmith specifically did not address or attenpt to
resolve that issue, and the |language is clearly dicta.

Dicta in an opinion is not authoritative or binding on a

reviewing court. Stone v. Gty of Providence, 236 Ky. 775, 778,

34 S.W2d 244, 245 (1930); Cawood v. Hensley, 247 S.W2d 27, 29

(Ky. 1952); Board of Cainms of Kentucky v. Banks, 31 S.W3d 436,




439 (Ky. App. 2000). We believe that we are neither bound by the
dicta in the Goldsmth opinion nor do we believe that the

Kent ucky Suprene Court intended to pronounce in that case that
the issue of “regular or recurrent” is an issue of fact to be
deci ded by a jury when the underlying facts concerning the

busi ness operations of the contractor and the work perforned by

t he subcontractor are not in dispute. Daniels v. Louisville Gas

and Electric, supra, decided the issue as a natter of |aw, and

we believe that is the proper disposition.

“REGULAR OR RECURRENT”: STATUTORY | NTERPRETATI ON

When anal yzing a statute, we nust interpret statutory
| anguage with regard to its common and approved usage. KRS
446.080. In so doing, we nust refer to the |anguage of the
statute rather than speculating as to what may have been

i ntended but was not expressed. Comonwealth v. Allen, 980

S.W2d 278, 280 (Ky. 1998). |In other words, a court "may not
interpret a statute at variance with its stated | anguage.” |Id.

(citation omtted); See also GQurnee v. Lexington-Fayette U ban

County CGovernnment, 6 S.W3d 852, 856 (Ky.App. 1999). Therefore,

any statutory analysis nust begin with the plain | anguage of the
statute. In so doing, however, our ultimate goal is to

i npl enmrent the intent of the |legislature. See Wsley v. Board of

10



Education of N cholas County, 403 S.W2d 28, 29 (Ky. 1966); AK

Steel Corp. v. Commonweal th, 87 S.W3d 15, 17 (Ky.App. 2002).

Al t hough dictionary definitions can sonetinmes offer
gui dance as to statutory construction, they are not concl usive.

The predom nant elenent is the legislative intent. Comonweal th

v. Plowran, 86 S.W3d 47, 49 (Ky. 2002). By way of guidance,

then, we note that “regular,” in the context relevant here, is
defined as “orderly, nethodical . . . recurring, attending, or
functioning at fixed or uniformintervals . . . constituted,

conducted, or done in conformty wth established or prescribed

usages, rules or discipline.” Merriam Webster's Col |l egi ate

Dictionary (10th ed. 1999). Simlarly, “routine” is defined as
“of a commonpl ace or repetitious character: ordinary . . . of,
relating to, or being in accordance with established procedure.”
Id.

The term “regul ar or recurrent” was addressed by the

Suprene Court in Fireman’s Fund | nsurance Co. v. Sherman &

Fl etcher, 705 S.W2d 459 (Ky. 1986). The principal point nmade
in that case is that it nmakes no difference whether the work at
issue is of a type which the contractor-conpany usually does for

itself or usually subcontracts out to others. Fireman' s Fund,

supra at 461. Even though a conpany nmay never performa
particular job with its own enployees, it is still a contractor

if the job is one that is usually a regular or recurrent part of

11



its trade or occupation. 1d. Fireman's Fund arose out of the

death of an enpl oyee of a fram ng subcontractor, Elder, Inc. A
contract existed between Sherman & Fl etcher and El der whereby

El der agreed to performthe rough fram ng carpentry work for
Sherman & Fl etcher on a townhouse construction project. Shernman
& Fletcher was in the building construction business. The
Suprene Court concluded that "rough fram ng carpentry is work of
a kind which is a regular or recurrent part of the work of the
occupation or trade of building construction [.]" |d. at 461.
Consequently, the Suprene Court held that pursuant to KRS

342. 690, Sherman & Fl etcher was imune fromtort liability for
clains arising out of the death of Elder's enployee. Id. at 462.

In Daniels v. Louisville Gas & Electric Co., 933

S.W2d 821 (Ky.App. 1996), this Court addressed the term
“regular or recurrent.” W stated "’ Recurrent’ sinply means
occurring again or repeatedly. ‘Regular’ generally neans
customary or normal, or happening at fixed intervals. However,
neither termrequires regularity or recurrence with the

preci seness of a clock or calendar.” Based upon this
construction of the termwe concluded that em ssions testing
required by the EPA constituted a regular or recurrent part of a
coal -fired electric plant's business.

Aside fromFireman's Fund and Daniels, Kentucky lawis

rat her undevel oped as to what work is of a kind which is a

12



regular or recurrent part of the work of a particul ar business.
In the only other published opinion in which a Kentucky state
court specifically addressed the "regular or recurrent” issue,
this Court concluded that the work of transporting coal was of a
ki nd which was a regular or recurrent part of the work of the

busi ness of coal mning. See TomBallard Co. v. Blevins, 614

S.W2d 247, 249 (Ky.App. 1980).
Several federal courts have addressed the issue.

See, e.qg., Thonpson v. The Budd Co., 199 F.3d 799 (6th Cr.

1999) (hol di ng that changing the filters in a heating,
ventilation, and air conditioning systemwas "part" of the

busi ness of stanping autonotive parts); Ganus v. North Anerican

Philips Lighting Corp., 821 F.2d 1253, 1257 (6th G r. 1987)

(holding that the renovation of a glass nelting furnace was a
regul ar and recurrent part of the manufacturing operations at a

gl ass making factory); Snothers v. Tractor Supply Co., 104

F. Supp. 2d 715, 718 (WD. Ky. 2000) (holding that the transporting
of nmerchandi se froma storage facility to a retail store was
"part" of a tractor supply store's retail operation); and Sharp

v. Ford Mbtor Co., 66 F.Supp.2d 867, 869-70 (WD.Ky. 1998)

(hol di ng that |oading and unl oading vehicles fromrailcars was a
regul ar and recurrent part of the business of nmanufacturing and

di stributing autonobiles). But see Davis v. Ford Mtor Co., 244

F. Supp. 2d 784, 789 (WD. Ky. 2003) (holding that a nmere purchaser

13



of goods is not a statutory contractor of the seller under KRS

342.610(2)); and Cesler v. Ford Motor Co., 185 F. Supp.2d 724,

728 (WD.Ky. 2001) (holding that the denolition, renoval, and
repl acenent of an anti-corrosion systemfor autonobiles was not
a regular or recurrent part of the business of designing,
manuf acturi ng, and selling autonobiles).

For the nost part, the federal courts have broadly

applied Fireman's Fund and Daniels to create an expansive

interpretation of the definition of "contractor" as it appears
in KRS 342.610(2). However, the approach followed in the
majority of these federal cases interpreting KRS 342.610(2) runs
counter to the basic principles that nost courts have
traditionally adhered to in interpreting the coverage and

i muni ty provisions contained in workers' conpensation acts. As

the Sixth Grcuit Court of Appeals stated in Boggs v. Blue

Di amond Coal Co. 590 F.2d 655 (6th Cir. 1979), cert. denied 444

US 836, 100 S . 71, 62 L.Ed.2d 47 (1979):

The dom nant purpose of the novenent to
adopt worknen's conpensation laws in the
early decades of this century was Not (sic)
to abrogate existing conmon | aw renedi es for
the protection of workmen. It was to provide
soci al insurance to conpensate victins of

i ndustrial accidents because it was w dely
believed that the limted rights of recovery
avai |l abl e under the common |aw at the turn
of the century were inadequate to protect

t hem

14



Enpl oyers general ly opposed the novenent for
“refornf; |abor generally favored it.

Wor knmen’ s conpensation | aws were adopted as
a conprom se between these contending
forces. Wirknen were willing to exchange a
set of common-I|aw renedi es of dubi ous val ue
for nodest worknen' s conpensation benefits
schedul es designed to keep the injured

wor kman and his famly from destitution

Since the adoption of worknmen’ s conpensati on
| aws, common [ aw tort principles have been
nodi fied gradually. Liability has expanded.
The defenses of contributory negligence,
assunption of the risk and the fell ow
servant rul e have been narrowed or
abol i shed. But worknen’ s conpensation
benefits have remained | ow, and the
conprom se which extended i nmunity from
common-law liability to enployers has

remai ned in place.

Courts have responded by liberally
construi ng the coverage provisions of

wor kmen’ s conpensation acts while narrowy
construing the inmunity provisions.

Id. at 658-59.

The justification for this approach has been expl ai ned
as follows:

[T] here is no strong reason of conpensation
policy for destroying common |aw rights
[and] [e]very presunption should be on
t he side of preserving those rights, once
basi ¢ conpensati on protection has been
assured. . . . The injured enpl oyee has a
right to be made whol e, not just partly
whole. . . . [A]ll the reasons for naking
t he wongdoer bear the costs of his
wr ongdoi ngs still apply, including the nora
rightness of this result as well as the
salutary effect it tends to have as an

15



i ncentive to careful conduct and safe work
practices.

Id. at 660 (quoting 2A Larson, The Law of Worknen's

Conpensation, 8 72.50 at 14-95 (1976)). See al so Roberts v.

Sewerage & Water Board of New Ol eans, 634 So.2d 341, 346 (La.

1994) (" [ b] ecause workers' conpensation benefits have | agged far
behi nd the expansion of liability and the curtail nent of tort
def enses, courts have responded by liberally construing the
coverage provisions of workers' conpensation acts while narrowy
construing the imunity provisions"); and Larson's, Wrkers'

Conpensation Law, Vol. 3 8 47.42(a)(1997) ("[i]f this seens to

be |l ack of perfect symetry, it should be renenbered that there
also is not perfect symmetry in what is at stake in the two
situations: The first is a matter of providing protective
statutory benefits, while the second is a matter of destroying
val uabl e common-1law rights that have existed for centuries").
Thus, when a person, who has contracted w th another
to have work performed of a kind which is a regular or recurrent
part of the work of the person, clainms inmunity fromliability
in atort action based on workers' conpensation being the
excl usive renmedy pursuant to KRS 342.690(1) and KRS 342.610(2),
the entitlenment to such protection should be strictly construed.
Qur conclusion that immunity protection should be

strictly construed is supported by the previous interpretation

16



of the Suprene Court that KRS 342.610(2) was enacted to
di scourage owners and contractors fromhiring financially
i rresponsi bl e subcontractors and thus elimnate worknmen's

conpensation liability. Elkhorn-Hazard Coal Land Corp. V.

Taylor, 539 S.W2d 101, 103 (Ky. 1976).

APPLI CATI ON OF UP- THE- LADDER | MVUNI TY TO APPELLEES

Wth the foregoing in mnd, we nowturn to the tria
court’s award of sunmmary judgnent in favor of the sixteen
appel l ees in this case.

To avoi d redundancy, we first address the evidence the
appellants filed in opposition to the appellees’ notions for
summary judgnent. In opposition to summary judgnent the
appel l ants submitted various affidavits of expert and |ay
Wi t nesses. Because we believe the trial court did an exenplary
j ob of addressing the issues presented by these affidavits, we
adopt its discussion of the issue:

Affidavit of James Rehm

[Janes] testified that each conpany enpl oyed

its own mai ntenance staff for the regul ar

mai nt enance of the property. However,

“[ e]ven though he nmay never performthat
particular job with his own enpl oyees, he is

still a contractor if the job is one that is
usually a regular or recurrent part of his
trade or occupation.” Fireman's Fund Ins.

Co. v. Sherman & Fletcher, 705 S. W 2d 459,
462 (Ky. 1986). In Fireman's Fund, while

t he deceased enpl oyee’'s estate attenpted to
argue that the “subcategory of carpentry

17



whi ch is designated as ‘rough fram ng’ was a
type of carpentry [that the enployer] did
not do for itself but usually subcontracted
to others,” the Court concluded that it
could “not be disputed that rough fram ng
carpentry is work of a kind which is a
regul ar or recurrent part of the work of the
occupation or trade of building construction
in which Sherman & Fl etcher was engaged.”
Id. at 461.

Wil e [Janes] generally testifies that the
work he perfornmed for the defendants “did
not occur at fixed intervals” and that it
was not the “regular and/or routine

mai nt enance” for the conpanies, (Rehm Aff.,
119), he did not testify that he had

per sonal know edge of the conpanies’
respective regul ar mai nt enance procedures
and thus, he is not conpetent to testify as
to the mai ntenance work performed by others.
Furt hernore, even assum ng that the work he
performed was not regular and recurrent

mai nt enance, the statute does not require
“mai ntenance.” The statute nerely requires
that the work be a “regular or recurrent
part of the work of the trade, business

. .” Thus, any type of work, whether it
i s mai ntenance or otherw se, that is regular
or recurrent to the business, even if not
performed by its own enpl oyees, may
transforma contractor into a statutory
enpl oyer for purposes of workers’
conmpensati on coverage and thus provide
t he-ladder” inmunity.

up-

Furthernore, [Janes’s] affidavit presents no
affirmative evidence contradicting the

evi dence subm tted by the property owners
regarding the quantity or types of work that
t hey engaged in or whether the work was
instrumental to their business. Thus
[James’ s] affidavit fails to present any
affirmative evidence that the work he
performed was not regular or recurrent to

t he defendants’ respective businesses.

18



Affidavit of Dr. Suraj M Al exander

[ The appellants] submt[ted] the affidavit
of Dr. Suraj M Al exander, a professiona
engi neer on faculty in the Departnent of

I ndustrial Engineering at the University of
Louisville. Al exander testifies to the
following in pertinent part:

I hold the opinion that najor capital
expenditures for tear down and renovation
are as a result of strategic |evel decisions
and they woul d not be regular and recurrent
at a specific plant owng to cost/benefit
tradeof fs and uncertainty; i.e. ngjor

capi tal expenditures decisions [sic] are
made considering the return on investnent
over a longer tine horizon, over which the
forecasts of benefits, such as increased
demand, is uncertain. These decisions, in a
sense, bind a conmpany to a certain course of
action for several years. Hence, by
definition, they cannot be regular and
recurrent at a specific plant. (Al exander
Aff. 911.)

Al exander then proceeds to |list projects at
Ford, GE, International Harvester, B.F.
Goodrich, DuPont, Phillip Mrris, and
Reynol ds that he considers not to be
“regular or recurrent.” Wile the Court
appreci ates Dr. Al exander’s opinion, the

i ssue is not whether the decision to nake a
capi tal expenditure is “regular or
recurrent,” but whether the work contracted
for is “of a kind which is a regular or
recurrent part of the work of the trade [or]
business . . . .” Even Al exander agreed that
manuf acturers woul d have to regularly
replace or repair notors and punps and that
the repair and replacenent of those would
occur over and over. (Al exander Depo., p.
211-12.) In addition, Al exander admts that
he had no personal know edge regarding the
def endant s’ mai nt enance procedures. For
exanpl e, regarding A lied Chem cal

Al exander testified that he had “no reason

19



to disagree” that the repair, periodic
removal and repl acenent of punps, notors,

pi ping, [and] lines “was a necessary el enent
of the nmmintenance and operation” of
Allied s plant and that the sanme work was
[a] “regular and reoccurring [sic] activity
performed by Allied s own enployees.” (ld.
at 135-136.) Regarding DuPont, he testified
t hat he had no personal know edge of DuPont
or its operations, (ld. at 123-24, 227) that
he had no opinion as to whether the work
performed by [Janes] at DuPont was a regul ar
or recurrent part of DuPont’s business, and
t hat he had no personal know edge about how
regul arly DuPont replaced equipnment. (I1d.
at 126-27.) Furthernore, Al exander
testified that he would have no reason to

di sagree that the nmmi ntenance of equi pnent
was a regular and recurrent part of DuPont’s
business. (1d. at 227-28.) Regarding Ford,
Al exander al so agreed that he coul d not

di spute the factual information provided by
V. Bruce Hepke and WIliam MKinney in their
affidavits in support of Ford s notion for
summary judgnent, that he had no know edge
of Ford's assenbly line replacenent
strategi es, and that he was “not expressing
any opinions as to whether the work
performed by Janmes Rehm at the Ford
Louisville Assenbly Plant was a regul ar or
recurrent part of the work or business of
Ford Motor Conpany.” (ld. at 215-16).

Al exander further agreed that he had no
know edge of “the frequency with which Ford
was involved in tearing out portions of
assenbly lines and rel ated conponents in
plants . . . .” (ld. at 72-73.) Thus, not
only does Al exander admt to having no

knowl edge of the defendants’ businesses, the
i nformati on which he provided was not

rel evant to the precise issue at question.

Affidavit of Thomas J. Feaheny

[ The appellants] submitted the affidavit of
Thomas Feaheny, a nechani cal engi neer who
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was enpl oyed by Ford for twenty-six years.
Feaheny submits that, after review ng Rehnis
deposition, the work perfornmed was “clearly
not ‘regular and recurrent’ work but rather
an inportant part of the inplenmentation of
the very major Product Program “that he
described as a “very mmjor strategic program
for Ford as it involved nunerous conpl ex and
ri sky product, nmarketing, |egal and
conpetitive issues . . . .” (Feaheny Aff.,
17.) Feaheny concludes wth stating that
the affidavits and depositions of V. Bruce
Hepke and W Iiam MKi nney regarding the
conversion of Ford' s LAP being regul ar and
recurrent were “both wong.” (Feaheny Aff.
18.)

Wi | e Feaheny attenpts to testify that the
work was not a regular or recurrent part of
Ford’ s business, he submits no facts to
support his | egal conclusion. Feaheny has
conpletely failed to present any facts to
di spute those presented by the defendants,
as discussed below. The fact that he

di sagrees with a | egal conclusion does not
present an issue of material fact that would
precl ude judgnent as a matter of |aw.

Furt hernore, Feaheny testifies only to the
work at Ford, and thus, even if this Court
were to consider the |egal concl usion
submitted in his affidavit, the only
defendant that it could inpact would be

For d.

Affidavits of Ri chard Sweazy, Mark Draper,
and Rick WIIlians

[ The appellants] submt[ted] the affidavits
of Richard Sweazy, Mark Draper, and Rick
WIllianms, all forner enployees of Rapid

I ndustries who worked as mllwights with
[Janes] on various projects in the
Louisville area. These co-workers testified
that the projects that they and [ Janes]
performed were “specially custom zed,” that
they “were not [] regular and routine

mai nt enance,” and did not occur at “fixed
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intervals.” (Sweazy Aff., 17-8; Draper
Aff., 18, 10; WIllianms Aff., 1Y 7-8.)

First, considering these affidavits in a
[ight nost favorable to [the appellants],
the fact that the work did not occur at
“fixed intervals” does not preclude a
finding that the work was routine. In fact,
neither “regular” nor “recurrent” requires
“regularity or recurrence with the

preci seness of a clock or cal endar.”
Daniels, 933 S.W2d at 824. 1In addition,
the fact that the work was not “maintenance”
does not elimnate it fromthe category of
“work.” There may be other types of “work”
besi des “mai ntenance” that will transforma
contractor into a statutory enpl oyer for

wor kers’ conpensati on purposes.

The co-workers submit no facts which
contradict the regular or recurrent nature
of the work other than the nere concl usion
that the work was not “regular and recurrent

mai nt enance.” As previously stated, such a
concl usory statenent does not raise a
mat erial issue of fact. In addition, sone

of the general statenments fromthe
affidavits are contradicted by the affiant’s
own specific testinony. For exanple,
Wllians testified that he knew nothing
about Reynol ds’ staff of nechanics and

mai nt enance workers and he had no know edge
of what work Reynol ds m ght consider regular
or recurring, (WIllianms Depo., Vol I, pp.
103-4), that he knew not hi ng about how often
or at what intervals Reynolds perforned the
type of work that he and [Janes] perforned
at Reynol ds, that he could not classify the
work that he perforned for Reynol ds as
“maj or construction,” and that he coul d not
say whether the work was “special or

custom zed.” (WIIlians Depo., Vol 11, pp.
195-98) .

Affidavit of Janmes King
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[ The appel lants] subnmit[ted] an affidavit
fromJanmes King, a certified public
account ant who rendered an opi ni on that
maj or tear-downs and renovations of

i ndustrial plants are capital expenditures
and thus not properly classified as a
regul ar or recurrent expense from an
accounting standpoint. (King Aff., 18.)

However, King agreed that he was “not able
to of fer any opinion whether the work
performed by M. Rehmat . . . Alied

Chem cal ’s Ashl and Coke Pl ant was a regul ar
or recurrent part of Allied Chemcal’s

busi ness.” (King Depo., pp. 118-119.) He
also testified that he had no persona

know edge of DuPont or its operations and

t hat he had no personal know edge as to

whet her [Janes] worked on any particul ar
project. (King Depo., pp. 67-70.) He
agreed that he was “not famliar with how
Ford Motor conpany routinely makes

nodi fications, repairs, changes or additions
to its conveyor systeni (King Depo., p. 76)
and stated that “it would be commbn sense
that [Ford] would have to make nodifications
to their process to acconmpdate changes in
nodel s” and that he “certainly” thought that
“the nodification of the vehicles is
probably predictable . . . .” (Ki ng Depo.
pp. 82-83.)

Whet her a busi ness engaged in a “capital
expendi ture” has no bearing on whether the
work to performthe capital expenditure was
the type of work that was a regul ar or
recurrent part of the business and there is
no evidence that King considered the |egal
definitions of “regular or recurrent” for
pur poses of the exclusive renedy of workers’
conpensati on coverage. In fact, King
clearly offered his opinion based on his
experi ence and knowl edge “of Cenerally
Accept ed Accounting Principles and the

rel evant sections of the Internal Revenue
Code,” (King Aff., 16.) and agreed that
standards set in the Wrkers’ Conpensation
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| aw was not his area of expertise. (King
Depo., p. 35.) While the Court appreciates
this testinony, King’s statenents are

concl usory assertions about ultimte |egal

i ssues which do not present factual evidence
rai sing an i ssue of fact on the issue of
whet her the work perfornmed by Rehm was a
regul ar or recurrent part of the business of
t hese def endants.

Don Boaz

[ The appellants] submt[ted] the affidavit
of Don Boaz, an engi neer enployed by Rapid
[Installation] who testifies that Rapid
[Install ation] enpl oyees perforned

“custom zed” projects, that Rapid
[Installation] was in the “business of

manuf acturing and installing conveyor
systens and equi pnent,” and that Rapid

[I nstall ati on] was not responsible for the
regul ar or routine maintenance of the
conpanies with which it contracted. (Boaz
Aff. 15-7.) Boaz also states that he could
not testify as to whether [Janes’ s] work at
Reynol ds was “regular or recurrent,” that he
had no personal know edge of [Janes] working
at Reynolds, that he could not renenber the
type of work that Rapid [Installation]
perfornmed at Reynol ds, and that he knew
not hi ng about Reynol ds’ manufacturing
process at the Louisville plant (Boaz Depo.,
pp. 133-35.)

Al t hough the projects may have been

“custom zed,” such evidence has no rel evance
to whether the work perfornmed in carrying
out those projects was regular or recurrent.
Certainly, each nmanufacturer would require
speci fic or custom equi pment and assenbly
lines. In addition, while Rapid may not
have been “responsi ble” for regular

mai nt enance, such evi dence sinply does not
address whet her the work perforned by
[Janes] was a recurrent part of the
manuf act urers’ busi ness.
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In addition, each of the defendants has

presented evidence that the work perforned

by [Janes] was a regular or recurrent part

of its manufacturing business.

In summary, while the appellants attenpted to provide
evi dence in opposition to the appellees’ notions for sunmary
j udgnment so as to defeat an award of summary judgnent, the
testinmony presented is either not based upon personal know edge,
applies the wong standard in reaching a concl usi on of whet her
the work perfornmed by Rapid Installation was “regul ar or
recurrent,” provides a conclusory |egal opinion on whether the
work is “regular or recurrent,” or applies irrelevant factors in
determ ni ng whether the work performed by Rapid Installation is
regul ar or recurrent. Notably absent fromthe affidavits and
testinmony is an alternative assertion of facts as to the
speci fic work tasks perfornmed by Rapid Installation, the
frequency and regularity that those tasks are perforned at the
appel l ees’ facilities, and whether the tasks perforned by Rapid
Installation are a part of the business of the various
appel l ees. As such, the affidavits and deposition testinony
presented by the appellants in opposition to summary judgnent do
not conprise affirmative evidence which would defeat the
properly supported notions filed by the appell ees.

Next, we review case-by-case our conclusion of why

each of the appellees is entitled to summary judgnent.
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Al'lied Chem cal Corporation (Allied Chenical)

Allied Chemcal is a conmpany in the business of
processi ng coal into coke and various by-products. Janes
testified that he worked at Allied Chem cal’s netallurgical coke
processi ng plant |ocated in Ashland, Kentucky, for approximtely
two nonths sonetine between 1975 and 1982 during a schedul ed
shut - down and retooling during which he renoved, replaced, and
installed approximately ten to fifteen punps and punp notor
assenbl i es.

In support of its notion for summary judgnent Allied
Chemical filed the affidavit of engineer H D. Fuller. In his
affidavit Fuller testified that Allied Chem cal's Ashl and coke
pl ant contai ns numerous punps, punp notors and associ ated pi pes,
and that these punps and their conponents are required in the
process of converting coal into coke; that punps, punp notors
and piping play an inportant and integral role in the coke
production process, and that the repair, periodic renoval and
repl acenent of old punps, punp notors and associ ated pi pi hg and
the installation of new punps, punp notors and associ ated pi ping
is a necessary elenent of the maintenance and operation of
Al'lied Chem cal’s coke plant; and that the repair, periodic
renmoval and replacenent of punps, punp notors and associ ated

pi ping, as well as the setting and installation of new punps,
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punp notors and rel ated piping, are regular and recurring
activities perforned at Allied Chem cal's Ashland coke pl ant at
times by Allied Chem cal’s own enpl oyees and at tines by outside
contractors.

In his capacity as an enployee for Rapid Installation
Janmes renoved, replaced, and installed punps and punp notor
assenblies. Allied Chemcal’'s affidavit in support of summary
judgnment reflects that this equipnent is required in the process
of converting coal to coke, which is part of the business of
Allied Chemcal. The affidavit also reflects that the periodic
repair, renoval, and replacenent of these punps and punp notors
is aregular and recurring part of Allied Chem cal’s business.
The appel l ants have failed to produce affirmative evi dence
refuting these sworn statenents. While Janes did produce the
affidavits of co-workers to the effect that the work perforned
by Rapid Installation at Allied Chem cal was not regular or
recurring, we agree with the trial court that these co-workers
di d not denonstrate sufficient qualifications to establish that
t hey had personal know edge of the mai ntenance procedures at
Al'lied Chem cal

The appel l ants have failed to produce any affirmative
evi dence that the work Janes performed in his capacity as an
enpl oyee for Rapid Installation was of a type that was not a

regular or recurrent part of Allied Chemical’s business. There
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are no genui ne issues of material fact concerning up-the-I|adder
immunity regarding Allied Chemcal, and Allied Chemcal is
entitled to judgnent as a matter of |aw pursuant to the

excl usive remedy provisions of the Wrkers’ Conpensation Act.

Ameri can St andard

The primary business of the American Standard Enanel
lron Plant in Louisville when it contracted with Rapid
Installation was the manufacture of cast iron bathtubs,
| avatories, and sinks. Janes testified that he worked at the
American Standard plant on approximately six different occasions
with each job lasting froma few weeks to a nonth. Janes
testified that his work consisted of renoving, replacing, and
installing conveyor systens and manufacturing equi pnent, and
repairing cupolas, which were used to nelt scrap iron into a
liquid form when the |ine was shut dowmn. Wth respect to the
specific jobs he perfornmed, Janes testified that he worked on a
conveyor systemwhich ran fromthe foundry into the enanel shop,
and repaired or replaced the systenis chains as they woul d wear
out. Janes al so stated that he worked on the conveyors and
ot her types of machinery in the faucet facility and that on one
or two occasions, he helped repair the cupola. As Janes
described it, because of the high tenperatures at which the

cupol a operated, its steel shell would sonetines burn through.
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When this happened the cupola would be shut down, and the bad
area woul d be cut out and replaced with new steel. Janes
admtted that all of the machinery and equi pnent on which he
wor ked was equi pnent used by Anerican Standard in order to nake
t he bat htubs and other products manufactured at the facility.

In support of its notion for summary judgnent,
Anerican Standard submitted affidavits to the effect that the
cupol as, furnaces, conveyer systens and other types of equi pnent
serviced by Rapid Installation were essential to the
manuf acturing process at the plant; that to keep its plant in
operation Anmerican Standard was required to conduct regul ar
mai nt enance and periodic repairs and replacenent of the
equi pnent; that in addition to day-to-day nmaintenance, nmgjor
mai nt enance repair and repl acenent work had to be perforned at
| east once a year and that this work was typically perforned
when the plant was shut down for three weeks in the sunmer
and/or winter; that Anerican Standard maintai ned a maintenance
staff of approximately 100 people who perfornmed nost of the day-
t o-day nmai ntenance, but that outside contractors were retained
to assi st whenever a job was nore specialized or needed
i mredi ate attention and the regul ar mai ntenance staff was either
too small or too busy to handle it; and that the naintenance,
repair and periodic replacenent of parts of the cupol as,

furnaces and conveyor systens were regul ar and recurrent
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activities required for Anerican Standard to continue its
manuf act uri ng operati ons.

James adm tted that the work he perfornmed at Anmerican
St andard was on equi pnent used by Anmerican Standard to
manuf acture its products. Moreover, the appellants have fail ed
to come forward with affirmative evidence refuting Anerican
Standard’ s affidavit that regular maintenance and periodic
repairs were necessary to nmaintain this equipnent, and that it
woul d enpl oy outside entities, such as Rapid Installation, to
assist its maintenance staff as necessary in this ongoing
process, and that the type of work performed by Rapid
Installation was a regular and recurrent part of its business
oper ati ons.

There is no genuine issue of material fact concerning
whet her the work performed by Rapid Installation at American
Standard’s facilities, i.e., renoving, replacing, and installing
conveyor systens and manufacturing equi pnent, and repairing
cupol as when the line was shut down, was regular or recurrent
wor k necessary to Anmerican Standard’ s manufacturing process.
Thus, American Standard is entitled to judgnent as a matter of

| aw.

Brown & WI I i anson

Brown & W1 Iianmson manufactures tobacco products.
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The manufacture of those products requires the use of nachinery,
equi pnent, and their conponent parts, which were serviced by
Rapid I nstallation on several occasions during Janes’s
enpl oynent at the conpany. Janes testified that he worked at
Brown & WIllianmson for approxinmately two nonths on and off over
a period of five to seven years and that the work he perforned
i nvolved the renoval and installation of equipnent used to nake
ci garettes.
Inits notion for summary judgnent, Brown & WIIianson
attached the affidavit of Thomas L. Sarver, which stated that
t he machi nery, equi pnment and conponent parts serviced by Rapid
Installation was used to produce cigarettes and tobacco
products, which was the principal business of the plant; that
t he machi nery and equi pnent had to be regul arly maintained,
repai red, and on occasion, replaced; and that the maintenance,
repair, and replacenent of this machinery and equi pnent was a
regul ar and recurrent part of the business of the conpany.
James’s own testinony supports the position that the
machi nery and equi pnrent he worked on was a part of Brown &
Wl liamson’s business. Janes testified that his work invol ved
the renoval and installation of equipnent used to nake
cigarettes. The only remaining issue is whether the renoval

and installation of such equi pnment is regular and recurrent.
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The affidavit produced by Brown & WIIlianmson asserted that the
mai nt enance, repair, and replacenent of its cigarette production
machi nery and equi pnent is a regular and recurrent part of its
busi ness, and the appellants have produced no affirmative

evi dence challenging this assertion. To defeat a properly
supported notion for sunmary judgnent, the party opposing
summary judgnent nust produce affirmative evi dence denonstrating
that there is a genuine issue of material fact. There are no
genui ne issues of material fact concerning up-the-I|adder
immunity as relates to Brown & Wl lianmson, and the cigarette

manufacturer is entitled to summary judgnent as a matter of |aw.

Br own- For man Cor por ati on

Br own- For man nmanuf actures and sells al coholic beverage
products and consuner products such as Hartmann | uggage and
Lenox China. Janes testified that he worked at Brown- Forman for
approximately six weeks at a bottling line at a distillery in
the Shively area of Louisville. Brown-Forman maintains that it
never operated a bottling line at the facility where Janes
clainms to have worked, and that Janes therefore could not have
wor ked at a Brown-Forman facility. However, for purposes of
summary judgnent, the conpany accepts Janes’s claimthat he

wor ked at one of its facilities, assunes the facility where
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James worked to be its Howard Street facility, and argues in the
alternative that it is entitled to up-the-ladder immunity.

Janmes testified that he worked at a Brown-Forman
facility for approximately six weeks repairing and renoving an
old bottling systemand installing a new bottling line. Hi's
wor k i nvol ved renovi ng nmachi nery, plunbing and pi pi ng systens.

In support of its notion for sumrmary judgnent Brown-
Forman submitted the affidavit of Gerald Hubbs. Hubbs stated
that during 1975-1982, the period Janes was enpl oyed by Rapid
Installation, that sixteen engi neering projects were perforned
by or for Brown-Forman relating to its bottling Iines at the
Howard Street facility; that sone of these projects were
performed entirely by Brown-Forman enpl oyees and sone were
performed in whole or in part by outside contractors; that none
of the projects were considered by Brown-Forman to be routine
mai nt enance of its bottling lines and all were capitalized; that
it was normal and customary for Brown-Forman to perform or to
contract with outside contractors to perform renovations to its
bottling lines fromtine to tinme; that although these projects
are not perforned at fixed intervals, they are usually schedul ed
for plant shutdowns during the Christmas holidays or sunmer
vacati on shutdowns; that each of the projects perforned at the
facility included the installation or replacenent of one or nore

pi eces of equipnment, usually on a single bottling line; that the
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equi pnent replaced or installed during these projects were
standard conponents of bottling |ines, including uncasers,
cappers, stanp machines, air cleaners, automatic packers,
| abel ers, fillers, cartons, work tables, checkwei ghers, and
exhaust systens; that each project was designed to i nprove the
efficiency of Brown-Forman’s bottling operations or to repl ace
an obsol ete piece of equipnent; that each project was necessary
to permt Brown-Forman to operate its bottling operations in an
efficient and econom cally conpetitive manner; and that
renovation of one or nore of Brown-Forman’s bottling lines is a
regul ar part of Brown-Forman’s business and is perforned on a
yearly or sem annual basis.

Janmes testified that his work at the distillery
i nvol ved repairing and renoving an old bottling system and
installing a new bottling [ine. The bottling line is part of
t he business of a distiller. Further, Janes failed to produce
affirmative evidence that the renovation of the bottling Iines
is not a regular part of Brown-Forman’s business and is not
performed on a yearly or sem annual basis. There is no genuine
i ssue of material fact concerning whether the installation or
repl acenent of bottling |ine equipnent is an essential part of
Brown- Forman’ s |iquor bottling business and is perfornmed on a

regul ar or recurrent basis. Because there are no genui ne issues
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of material fact on the up-the-ladder immnity issue, Brown-

Forman is entitled to judgnent as a natter of |aw

Col gat e- Pal nol i ve

Col gate-Pal nolive is a manufacturer of detergents,
soaps, and toothpaste. Janes testified that he worked at
Col gate-Pal nolive' s Louisville area cl eaning and hygi ene
products plant for approximtely six weeks. Janes testified
that at the facility he renpoved and installed “nachinery, pipes,
boilers, just every type of equipnent that was used in the
process of naking whatever they were nmaking.” Janes al so
testified that Col gate-Pal nolive enpl oyees did not help on the
Si x-week j ob.

In support of its notion for summary judgnment Col gate-
Pal nol i ve subnitted the deposition testinony and affidavit of
facilities manager/plant engi neer M chael Hubbs. Hubbs
testified to the effect that the manufacturing process at the
facility involves the use of machinery, equipnent, and their
conponent parts; that the machinery and equi pnment nust be
regul arly maintained, repaired and/or replaced in order to
manuf acture the various products; that while certain jobs are
| arge, capitalized projects, such renovation and repair projects
are a reqgular or recurrent part of Col gate-Pal nolive’s business;

that the work perfornmed by Rapid Installation usually invol ved
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the renovation or replacenent of part or all of a conveyor
system but sonetines involved the replacenent of tanks or
nmoving of a boiler; and that although the projects do not occur
at fixed intervals, they occur with sufficient frequency so as
to denonstrate that they are a part of an ongoi ng process of
updating, renovating and reconfiguring the machinery and
equi pnent at Col gate-Pal nolive s business in order to
accommopdat e the production of new products or to inprove
ef ficiency.

Janes conceded that the equi pnent he worked on was
“equi prrent that was used in the process of making” the products
Col gat e- Pal nol i ve manufactured, which is a part of its business.
Col gate-Palnolive filed an affidavit to the effect that this
equi pnent nust be regul arly maintai ned, repaired, and/or
repl aced. Janes did not submit affirmative evidence refuting
this sworn statenment. It follows that for purposes of sumary
j udgnent the work that Rapid Installation perforned at Col gate-
Pal nol i ve was a regular or recurrent part of Col gate-Pal nolive's
busi ness and that pursuant to the up-the-Iladder immunity
provi sions of the Wrkers” Conpensation Act Col gate-Palnolive is

entitled to judgnent as a matter of |aw

E. 1. duPont de Nenours and Conpany (DuPont)

36



DuPont is in the business of manufacturing and selling
chem cals and rel ated products. Janes testified that he worked
at DuPont for approximately three nonths renoving insul ated
pi pes, punps, steel, and other equi pnment and that he naintained,
replaced and installed punps, notors and piping at the facility.

The evidence is undi sputed that Janes was involved in
t he renoval, maintenance and installation of punps and ot her
equi pnent and the grinding of concrete pads; however, Janes
asserted that he had worked on a tear out at Dupont’s Baghouse
proj ect, whereas DuPont asserts that the Baghouse project was a
new construction project perfornmed exclusively by DuPont’s
Construction Division. Janmes conceded that he did not work on
t he construction of the Baghouse project.

In support of its notion for sumrmary judgnent, DuPont
submtted the affidavit of Terry L. Tenpel. |In his affidavit
Tenpel stated that maintenance, replacenent and installation of
punps, notors and pipes, including work with flanges and
gaskets, was a regular and recurrent part of the work of
DuPont’ s business; that DuPont used its own enpl oyees, in
addition to contract enpl oyees, to performportions of this
routine mai ntenance work at its facilities; that during the
rel evant period the installation of new punps, notors and pi pes,
including work with flanges and gaskets, as well as the

mai nt enance, renoval and replacenment of old punps, notors and
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pi pes, including flanges and gaskets, at the Louisville facility
was an ongoi ng and frequently recurring part of DuPont’s
operations at the facility; that mai ntenance of adequate punps,
not ors and pipes, including flanges and gaskets was necessary to
DuPont’ s manufacturing process; that, anong other things, these
machi nes were necessary to transfer raw feedstock material s,
internediate materials, and finished products through the tanks
as part of the manufacturing process; that w thout adequate
punps, notors and pipes, including flanges and gaskets, DuPont’s
operations woul d cease to exist; and that the work Janes

descri bed as having perfornmed was not only regul ar mai ntenance
work perforned routinely at the Louisville site, but was often
performed by DuPont enpl oyees thensel ves.

The punps, notors, and piping Rapid Installation
mai nt ai ned and replaced at the DuPont facility had a direct
nexus to DuPont’s regul ar business of manufacturing and selling
chem cals and rel ated products. This machinery and equi pnent
was part of that business. Mreover, the appellants have fail ed
to present affirmative evidence that the upkeep, naintenance,
repair, and replacenent of these assets is not a regular and
recurring part of DuPont’s business. There is no genuine issue
of material fact concerning DuPont’s qualification for up-the-
| adder imunity, and thus DuPont is entitled to judgnent as a

matter of | aw
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Ford Mot or Conpany (Ford)

Ford is in the business of designing, manufacturing,
and selling notor vehicles. Janes testified that he worked at
two Ford plants while enployed at Rapid Installation, the
Loui sville Assenbly Plant (LAP) and the Kentucky Truck Pl ant
(KTP)

James testified that he denolished an assenbly |ine
and installed a new one at LAP, repaired or replaced netal
sheeting on furnaces at LAP which were used to bake the paint
onto new y produced autonobiles, and installed a new conveyor
system equi pnent at KTP. Janes also testified that he worked
for approximately six nmonths in a changeover project involving
the denolition and tear out of an assenbly |ine for conversion
fromthe LTD to the Ranger. The tear out included the renoval
of furnaces, pipes and other equi pnent and the plant was
conpl etely shut down while he worked there.

In support of its notion for summary judgnent, Ford
submtted the affidavits of engineer WIIliam MKinney and Ford’' s
manager of plant facilities, Bruce Hepke. According to these
affidavits, all Ford Mdtor Conpany autonotive and truck assenbly
pl ants have assenbly |ines, ovens, steel conponents, and
ext ensi ve conveyor systens which are necessary and essential to
t he production and manuf acture of autonobiles and trucks; in

order to accommobdat e changes to existing vehicles or to convert

39



assenbly lines fromone vehicle to a newer vehicle, it is
necessary for Ford to denolish all or portions of existing
assenbly lines and conponents, and install new assenbly |ines,
i ncl udi ng conveyor systens; the denolition of assenbly |ines,
machi nery, rel ated conponents and ovens, and the installation of
new assenbly |ines and new conveyor systens, has been done on a
regul ar and recurrent basis at Ford assenbly plants for decades;
that significant reconfiguration of the LAP assenbly |ine system
occurred in 1984, 1985, 1988, 1995, 1998, and 1999; that in
order to maintain the assenbly Iine equipnent, including the
conveyor systens involved in the manufacturing and production
process, Ford nust routinely replace, nodify, update and repair
equi pnent; that although the repairs, updates and nodifications
vary fromyear to year in accordance wth necessity, sone
portion of the assenbly line is replaced, repaired or nodified
each year during one of the annual shutdowns; and that the very
nature of Ford s business is one of constant, year-to-year
change.

Hi storically, Ford Mdtor Conpany was instrunmental in
t he devel opnent of the assenbly |ine manufacturing process, and
the assenbly line systens of Ford and sim |l ar manufacturing
conpani es are an essential part of the work of such businesses.
In his deposition testinony Janmes agreed that it is “fair to

say” that “buil ding new vehicle assenbly |lines was part of
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Ford's regul ar business” and that it was “sonething that they do
on a recurrent basis.”

The appellants failed to present affirmative evi dence
chal l enging Ford's position that the work perforned by Rapid
Installation was a regular or recurrent part of its business.
The record denonstrates that Ford s conveyor systens were torn
out on a regular and recurrent basis and that Rapid Installation
performed this type of work at Ford. Because the type of work
performed by Rapid Installation was a regular or recurrent part
of the work at the Ford facility, Ford is entitled to up-the-

| adder imunity.

CGeneral Electric Conpany (CGE)

CGE is in the business of nmanufacturing various
consuner appliances. James testified that he worked at GE for
nine nonths to one year on a job that included the renoval of an
ol d conveyer system along with associ ated furnaces, pipes
equi pnent and nmachi nery equi pnent and the installation of a new
conveyer and rack system The work was required because GE was
putting in a new assenbly line systemto build its
refrigerators. The new assenbly |ine systemwas built and
installed by GE

In support of its nmotion for sumrary judgnent, GE

submtted the affidavit of Mchael Phillips. |In his affidavit
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Phillips stated that during the relevant period GE recurrently
contracted with Rapid Installation to do the denolition,

redesi gn, rebuilding, and reinstallation of conveyor systens
that are a regular part of GE' s manufacturing business. GCE
subm tted evidence that from 1970 to 1985 CGE paid Rapid
Installation over $30 mllion for 3,840 separate jobs, which
anounts to over 250 jobs per year. Phillips stated that all of
t hese jobs were necessary to GE's business.

The work perfornmed by Rapid Installation was directly
connected to the manufacture of the products produced at the GE
facilities. The assenbly |ine conveyor systens Rapid
Installation was enployed to convert were central to the
production of appliances at the CGE facility. Rapid Installation
performed, on average, approximtely 250 jobs per year at the
facility, or alnost five jobs per week. Based upon this volune
of work, the type of work perforned by Rapid Installation was a
regul ar or recurrent part of CGE s business. Janes did not
present any affirmative evidence contradicting the affidavit
filed by GE in support of its notion for sunmary judgnment; there
are no genui ne issues of material fact concerning the up-the-
| adder immunity issue; and GE is entitled to judgnent as a

matter of | aw

Goodrich Corporation f/k/a B.F. Goodrich Conpany (Goodrich)
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The Louisville Goodrich plant was in the business of
manuf acturing vinyl resins and conpounds, vinyl |atex, various
rubbers, and chlorinated pol yvinyl chloride. Janes testified
t hat he worked at Goodrich on two or three different occasions
for approxinmately one to two weeks each tine renoving and
installing insulated machi nery, punps, notors, and other
equi pnent .

In support of its notion for summary judgnent,
Goodrich submtted the affidavits of Bill Sinpson and Ron
Kam nski. These affidavits stated that every processing area
t hroughout the Louisville plant contained punps and notors used
to transport raw materials, in-process goods, and finished
goods; that punps and notors played an inportant role in the
manuf acturing process and were al so used as conponent parts of
hydraul i c systens; that repair of pipes and nachi nery, including
repl acenent of punps and notors on the production |Iines, was an
al nost continuous ongoi ng process, and outside contractors were
present somewhere at the Louisville plant virtually 365 days a
year; that in addition to periodic updates, replacenent of punps
and notors al so occur when a production line is shifted from one
product to another and when equi pnent is repaired; that these
activities are ongoing and one or nore processing areas at the
Louisville plant is being renovated nmuch of the tine; that

repl acenent of punps and notors is a routine and essential part
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of the regul ar mai ntenance of Goodrich’s physical plant; and
that without routine work on its production equi pnent Goodrich
woul d have been unable to manufacture and sell its chem ca
products.

The work perfornmed by Rapid Installation at Goodrich
i nvol ved the renoval and installation of machi nery, punps,
notors, and other equipnent and it is unrefuted that such
machi nery, punps, notors, and other equi prent were fundanental
to the production of the products produced at the Louisville
Goodrich plant. The appellants also failed to submt
affirmati ve evidence to contradict Goodrich’s claimthat the
repair and replacenent of its equipnent is a continuous process
inits business. Hence there are no genuine issues of materia
fact concerning up-the-ladder imunity as it relates to
Goodrich, and the conpany is entitled to judgnent as a matter of
I aw.
International Truck and Engine Corporation (ITEC) f/k/a

I nternational Harvester Conpany and Navistar |nternationa
Transportati on Corp.

I TEC is a | eading producer of m d-range diese
engi nes, nedi um trucks, school buses, heavy trucks, service
vehi cl es, and parts and service sold under the Internationa

brand. The conpany also is a private | abel designer and
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manuf act urer of diesel engines for the pickup truck, van and SW
mar ket s.

Janes testified that he worked at Internationa
Harvester on “different occasions” and that his work “invol ved
the tear out of the entire assenbly line and all equipnent in
the foundry to nechanize the line,” . . . “including furnaces,
pi ping, and boilers.” In his deposition Janes stated that he
wor ked at I TEC on “nmaybe 50 different jobs” during a five-year
period and that the jobs would involve routine repairs as well
as updating assenbly equi pnent.

In support of its notion for summary judgnment, |TEC
presented affidavits and deposition testinony to the effect that
| TEC enpl oyed its own m|lwights who did the sane kinds of work
as that perforned by Janes, but would bring in outside
mllwights if they needed them that the work perfornmed by
James, including the relining and repair of furnaces, the update
of production equipnent, and the repair of various pieces of
machi nery, was a regular and recurrent part of |ITEC s business;
that the relining and repairing of furnaces, updating of
producti on equi pnent, and repairing of various pieces of
machi nery was a regular and recurrent part of |ITEC s business;
and that Rapid Installation provided mllwight services and
day-to-day mai ntenance to | TEC on a daily basis from 1975 to

1982.
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James stated that he worked approxi mtely 50 different
jobs at ITEC during his tenure at Rapid Installation, and | TEC
stated in its affidavit in support of summary judgnent that it
enpl oyed Rapid Installation on what anounted to a daily basis to
performrepair and mai ntenance on its manufacturing machi nery
and equi prent. The machi nery and equi pnment was used to
manuf acture the products produced by ITEC. As such the work
performed by Rapid Installation was a regular or recurrent part
of the work of ITEC, and ITECis entitled to up-the-I| adder
i mmuni ty agai nst any comon |aw tort clains of Rapid

Installati on enpl oyees.

Kentucky Utilities (KU

KUis a utility conpany engaged in the business of
providing electricity and natural gas to custoners in Kentucky
and Virginia. Janes alleges that he was exposed to asbestos
while repairing and repl aci ng equi pnent that powered the coal -
burni ng furnaces at KU s Ghent Powerhouse. Janes testified that
he worked at KU for approxi mately one nonth renovi ng power -
generating equi pnent such as notors, furnaces and pi pi ng.

In support of its notion for summary judgnent, KU
filed the affidavit of Larry E. Byrd. The affidavit stated that
KU generates electricity by burning coal in furnaces to generate

steam which turns |arge turbine-generators; that the conbustion
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process is aided and controlled by fans, pulverizers and ot her
equi pnent driven by hundreds of electric notors such as those
serviced by Rapid Installation; that each notor and rel ated

equi pnent and nmachinery is an essential link in the chain that
constitutes the power generation process at its plants, the
periodic repair and/or replacenent of which when they fail is
vital to achieve KU s primary business objective of reliably and
consistently furnishing electricity to its customers; that such
repairs and replacenents are an ordinary part of plant

mai nt enance, w thout which KU could not function or operate as a
utility conpany; that such repairs and mai ntenance are perforned
by both its enpl oyees and on occasion by an outside conmpany such
as Rapid Installation; and that the repair and repl acenent of
not ors and associ ated equi pnent and machi nery that powers its
coal -burning furnaces is, therefore, a regular and recurrent

part of the work of KU s busi ness.

The appellants failed to produce affirmative evi dence
refuting KU s affidavit that equi pment and machi nery serviced by
Rapid Installation is an essential link in the chain that
constitutes the power generating process in its power plants.
The appellants also failed to refute KU s assertion that the
removal , repair, maintenance, and replacenent of this equi pnent
and machinery is an ordinary part of the functioning of the

utility conmpany. Because the evidence is undisputed that this
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was the type of work performed by Rapid Installation and that
this type of work was regular or recurrent in KU s business
operations, there are no renaining issues of fact concerning up-
t he-ladder imunity and KU is entitled to summary judgnment on

t he i ssue.

Lorillard, Inc.

Lorillard is a manufacturer of tobacco products,
including cigarettes, cigars, and chew ng tobacco. Janes
testified that he worked at Lorillard for approximately one
nont h renovi ng, replacing, and installing the assenbly |ines and
machi nes used in the cigarette manufacturing process.

In support of its notion for sumrmary judgnent,
Lorillard submtted the affidavit of Sherwood G MNi el
McNiel’s affidavit stated to the effect that the machinery at
Lorillard’ s Louisville facility included assenbly |Iines and
conveyor systens; that this machinery was necessary for
Lorillard s production of products at the facility; that the
repai r, maintenance, and repl acenent of the machi nery was
necessary for Lorillard s production of products at the
facility; and that the use of the nmachinery and equi pnent, as
wel | as the replacenent, maintenance, and repair of the
machi nery and equi pnent, and their conponents, was a regular and

recurrent part of the business at the facility.
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In his deposition testinony Janmes admitted that the
machi nery and equi pnent he worked on in the performance of his
duties for Rapid Installation was machi nery used in the
cigarette manufacturing process, and it follows that the work
performed by Rapid Installation was a part of the business of
Lorillard. The appellants cite the affidavit of Sherwood G
McNiel, a Lorillard witness, for the proposition that Lorillard
admtted that all regular and recurrent work was performnmed by
its own enpl oyees and, therefore, any outside work would not be
regular or recurrent. However, we agree with the trial court
that the appellants m sconstrue McNiel’s testinony and that
McNiel’s statenment regarding “regular and recurrent” was in
reference to Lorillard s contracts with Rapid Installation.
McNiel's testinony is not affirmative evidence that the type of
work performed by Rapid Installation was not regular and
recurrent.

As the appellants failed to present affirnmative
evidence to refute Lorillard s affidavit that the replacenent,
mai nt enance, and repair of its cigarette machi nery and equi pnent
is a regular or recurrent part of the business of the cigarette
conpany, Lorillard is entitled to sunmary judgnment on the issue

of up-the-ladder inmunity.

Louisville Gas & Electric Conpany (LG&E)
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L&GE is a utility conpany engaged in the business of
provi ding natural gas and electricity to custoners. Janes
al  eges that he was exposed to asbestos while repairing and
repl aci ng equi pnment that powered the coal -burning furnaces at
L&E s Cane Run and MII Creek electric generating plants.
James testified that he worked at LG&E for approxi mately three
nmont hs on three separate jobs renoving, replacing, and
installing notors, equipnment, and piping on six to eight
different units.

In support of its notion for summary judgnment, LG&E
subm tted the affidavits of Charles R Jacobs and Joseph M
Didelot. The affidavits stated that the notors and rel ated
equi prent and machinery serviced by Rapid Installation are an
essential link in the chain that constitutes the power
generating process at its power plants; that the periodic repair
and/ or replacenent of the notors and rel ated equi prent and
machinery is vital to achieve L&&E s primary business objective
of reliably and consistently furnishing electricity to its
custoners; that such repairs and replacenents are an ordi nary
part of plant maintenance w thout which LGXE could not function
or operate as a utility conpany; and that the repair and
repl acenent of notors and associ ated equi pnent and nachi nery
that power its coal-burning furnaces is a regular and recurrent

part of the work of LG&E' s busi ness.
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The appellants failed to produce affirmati ve evi dence
refuting L&&E s affidavit that equi pnent and nachi nery serviced
by Rapid Installation was an essential link in the chain that
constitutes the power generating process in its power plants.
The appellants also failed to refute L&&E s assertion that the
removal , repair, maintenance, and replacenent of this equipnent
and machinery is an ordinary part of the functioning of the
utility conpany.

Because the evidence is undisputed that this was the
type of work perfornmed by Rapid Installation and that this type
of work was regular or recurrent in L&E s business operations,
there are no remaining i ssues of fact concerning up-the-| adder

immunity and L&G&E is entitled to summary judgnent on the issue.

Philip Morris | ncorporated

Philip Morris is in the business of manufacturing
cigarettes. Janes testified that he worked at Philip Mrris for
approxi mately one year installing a conveyor and rack system
Janes stated that his work at the Louisville Philip Mrris
facility involved the tearing out of old equi pnment and the
installation of new equi pnment used in the manufacture of
cigarettes. More specifically, Janes’s work involved repairs to
the furnace or dryer in the stemmery and on the conveyor system

running into the dryer. Furthernore, Janes testified that he
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wor ked on approxinmately 15 different job assignnments at the
Philip Morris facility.

In support of its notion for summary judgnment, Philip
Morris attached the affidavit of Terry W Bowran. The affidavit
stated that the cigarette manufacturing process involves many
different steps and operations which are conducted at nunerous
areas of the manufacturing facility; that the conveyor systens
such as those serviced by Rapid Installation were used to
transport tobacco through dryers and were an integral conponent
of the manufacturing process; that conveyor systens of various
types were |ikew se used to transport tobacco throughout the
remai nder of the manufacturing process, and were an integra
conponent of the manufacturing process; that |ike all equipnent
used in the cigarette manufacturing process, conveyor systens
nmust be regularly maintai ned and occasionally repaired and
repl aced; that the dryers in the stemery required occasi ona
mai nt enance and repair as well; that as part of its business
operations in Louisville, Philip Mrris contracted with
conpani es such as Rapid Installation to performthis type of
wor k, which was a necessary incident to its manufacturing of
cigarettes; and that the type of work Rapid Installation
performed at Philip Morris’ Louisville facilities was a regul ar

and recurrent part of its business operations.
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James admitted in his deposition that the old
equi pnent that he tore out and the new equi pnent he installed
was equi prent used in the manufacture of cigarettes, and thus
his work was part of the business of Philip Mirris. Philip
Morris’ affidavit reflected that this equi pment was an integra
conponent of the business of manufacturing cigarettes. Janes
testified that he worked on about 15 different job assignnents
at the facility and Philip Murris’ affidavit reflected that it
was necessary to regularly maintain, repair, and replace the
equi pnent. The appellants did not present any affirnmative
evidence that it was not necessary to regularly maintain,
repair, and replace the cigarette manufacturing equi pnent and to
the contrary admtted that maintaining cigarette manufacturing
equi pnrent was a regular part of Philip Mrris’ business.

The appellants failed to present any affirmative
evi dence refuting Philip Mirris’ assertion that the work
performed by Rapid Installation at its cigarette manufacturing
facility was a regular or recurrent part of its business, there
are no genui ne issues of material fact concerning the up-the-
| adder imunity issue, and Philip Mrris is entitled to judgnent

as a matter of | aw

Reynol ds Met al s Conpany
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Reynol ds manuf actures al um num foil and ot her consumner
packagi ng products. Janes testified that he worked at Reynol ds
for approximately six weeks renoving and installing machinery,
pi pi ng, and ot her equi pnent. Janes further stated that he
performed intermttent work at the Reynol ds plant repl acing
machi nes and repairing overhead cranes.

In support of its notion for summary judgnent,
Reynol ds submitted the affidavit of WIIliam Darden. The
affidavit stated that the manufacture of alum numfoil and
Reynol ds Metal s’ other products is a highly mechani zed process
and consi sts of numerous conveyors, nachines and equi pnent; that
al t hough Reynol ds enpl oys various | aborers to operate the
machi nery and equi pnent, the bul k of the manufacturing process
at its facilities is perforned by machi nes; and that the
installation, renoval and mai ntenance of these machines is a
regul ar and necessary part of Reynolds Metals’ operations at its
facilities.

The machi nery, piping, and equi pnent worked on by
Rapid Installation was crucial to the highly mechani zed process
utilized by Reynolds to produce its al um num products. The
appel lants failed to produce affirmative evidence denonstrating
t hat the mmi ntenance, installation, and renoval of these assets
is not a regular or recurrent part of Reynolds Metals’ business

operations. There are no genuine issues of any material facts
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concerni ng whet her Reynol ds qualifies for up-the-ladder i munity
under the Wbrkers’ Conpensation Act. Since the work perforned
by Rapid Installation was a regular and recurrent part of
Reynol ds’ busi ness of produci ng al um num products, the conpany

was entitled to summary judgnent as a matter of |aw

Rohm and Haas

Rohm and Haas is a chem cal manufacturer which uses
punps, blowers, and notor or turbine driven appliances inits
manuf acturing processes. Janes testified that he renoved and
i nstal |l ed punps, pipes, notors, and bl owers at the Rohm and Haas
pl ant at various tines during his career wiwth Rapid
Installation. Janmes testified “they had a | ot of punps with
that - - in the process of nmaking what they make out there,
pi pi ng and punps, and we would cone in and install, set the
punp, align the notor to it with dial indicators, set all that
up for the manufacturing process.” Janes testified that he
wor ked at the Rohm and Haas site “throughout his career.”

I n support of its notion for summary judgnent, Rohm
and Haas filed the affidavit of Dennis E. McCorm ck, who during
his thirty-year career with Rohm and Haas served as a
mai nt enance engi neer, nai ntenance manager, mai ntenance utility
producti on manager, and nai ntenance superintendent. The

affidavit stated that Rohm and Haas enploys a full-tine
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mai nt enance crew which is responsible for the mai ntenance of the
manuf acturing plant, including renoval and installation of
manuf act uri ng equi pnent, including piping, punps, blowers,
notors, and any notor or turbine driven appliances; that
enpl oyees in the full-tinme maintenance crew woul d performthese
functions on a daily basis; that Rohm and Haas woul d
peri odi cally subcontract work, including mllwight and ironwork
to either supplenment the full-tinme maintenance crew s functions,
or participate in engineering projects to increase the
manuf acturing plant’s capacity or correct nmanufacturing
probl ens; that Rohm and Haas periodically subcontracted with
Rapid Installation to performnecessary m ||l wight work,
including installation and renoval of punps, blowers, notors and
notor or turbine driven appliances; and that the punps, blowers,
notors and notor or turbine driven appliances nove various
substances, including water, air and chemi cals about the
manuf acturing plant, and are a necessary function for production
of the end product from which Rohm and Haas derives its profit.
By Janmes’s own testinony the punps, pipes, notors and
bl owers he worked on were part of the manufacturing process at
Rohm and Haas and thus the work perfornmed by Rapid Installation
was part of the work of the business. Simlarly, Janes worked

there “all through his career,” which is in effect an adm ssion

that the work performed there by Rapid Installation was regul ar
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and recurrent. Rohm and Haas enployed its own full-tine
mai nt enance crew to do the sane type work perforned by Rapid
Installati on which, again, indicates that the work perforned by
Rapid I nstallation was regul ar and recurrent.

Viewi ng the evidence in the light nost favorable to
t he appellants, there is no genuine issue of material fact
regarding the work perfornmed by Rapid Installation at Rohm and
Haas, and that the work perfornmed was of a kind that was a
regul ar or recurrent part of this defendant’s business. Rapid
Install ati on was engaged by Rohm and Haas to performwork on the
manuf act urers’ equi pnent and nachi nery to accommobdat e new
t echnol ogy or products and to inprove the efficiency of the
busi ness. Thus Rohm and Haas was a contractor and Rapid
Installation was a subcontractor under the provisions of the
Kent ucky Workers’ Conpensation Act. Rohm and Haas is thus

entitled to judgnent as a matter of |aw

JURAL RI GHTS DOCTRI NE

Next, the appellants contend that the application of
t he up-the-ladder imunity defense under KRS 342.610 and 342. 690
is unconstitutional when applied to a | andowner in a prem ses
l[iability suit pursuant to the jural rights doctrine. The
appel l ant contends that application of the defense under these

ci rcunst ances vi ol ates Kentucky Constitution 88 14, 54, and 241.
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Toget her these constitutional provisions formthis

jurisdiction”s constitutional "jural rights" doctrine,

whi ch

precludes any legislation that inpairs a right of action in

negl i gence that was recogni zed at common |aw prior to the

adoption of the Commonwealth’s 1891 Constitution. See MDowel |

v. Jackson Energy RECC, 84 S.W3d 71, 73 (Ky. 2002).

Kent ucky Constitution 814 provides that:

Al'l courts shall be open, and every person
for an injury done himin his |[ands, goods,
person or reputation, shall have renedy by
due course of law, and right and justice

adm ni stered w thout sale, denial or delay.

Section 54, a constitutional counterpart to Section 14,
prohibits the |l egislature fromabolishing jural rights
established prior to the enactnent of our constitution.
v. Johnson, 243 Ky. 533, 49 S.W2d 347, 350 (1932).
Specifically, the section provides as follows:

The CGeneral Assenbly shall have no power to
[imt the anount to be recovered for
injuries resulting in death, or for injuries
to person or property.

Section 241 provides as foll ows:

Whenever the death of a person shall result
froman injury inflicted by negligence or
wrongful act, then, in every such case,
damages may be recovered for such death,
fromthe corporations and persons so causing
the sane. Until otherw se provided by | aw,
the action to recover such damages shall in
all cases be prosecuted by the persona
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representative of the deceased person. The
General Assenbly may provide how t he
recovery shall go and to whom bel ong; and
until such provision is nmade, the sane shal
formpart of the personal estate of the
deceased person.

The Kentucky Workers’ Conpensation Act is a

| egi sl ative renedy which affords an injured worker a renedy

is,

conmon | aw.

wi t hout proof of the common | aw el enents of fault. It
however, exclusive of the remedi es avail abl e under
KRS 342.690. The earliest version of the Act was conpul sory,

giving the enployee no right to reject or accept coverage under

t he Act,

and it failed to pass constitutional scrutiny.

State Journal Co. v. Wrknen' s Conpensation Board, 161

Ky.

Ky. 562,

170 S.W 437 (1914). The right to accept or reject the Act, now

enbodi ed in KRS 342. 395, was added and the Act was | ater upheld:

It is quite correct to say that this section
operates as a restraint on the Genera
Assenbly and prohibits it fromattenpting to
[imt the anount of recovery in the cases
described in the section. But in this

| egi sl ation the General Assenbly did not
arbitrarily or at all undertake to Iimt the
anount of recovery. It nerely proposed a
statute to a certain class of people for

t heir individual acceptance or rejection.

It did not assune to deprive these classes
or individuals w thout their consent of any
constitutional rights to which they were
entitled. The CGeneral Assenbly nerely
afforded by this legislation a neans by and
t hrough whi ch indi vi dual s conposi ng cl asses
m ght legally consent to limt the anount to
whi ch the individual would be entitled if
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injured or killed in the course of his
enpl oynent .

G eene v. Caldwell, 170 Ky. 571, 580-581, 186 S.W 648 (1916).

Greene v. Caldwell held in effect that if the enployer

and enpl oyee voluntarily agreed to operate or work under the

Act, they woul d be bound by its provisions. Witney v. Newbol d,

270 Ky. 209, 109 S.W2d 406, 408 (1937).

In 1952, the |egislature anended the provisions of the
Wor kers’ Conpensation Act relating to acceptance of the
Conpensati on Act by enployees. Prior to 1952 the Act had
provi ded that an enpl oyee nust indicate his elections to accept
the Act by signing a witten notice of acceptance. The 1952
anendnent provides, in substance, that an enployee is deened to
have accepted the Act unless and until he files with his

enpl oyer a witten notice of rejection. Wlls v. Jefferson

County, 255 S.W2d 462 (Ky. 1953).

There is no allegation by the appellants that Janes
ever filed a witten notice of rejection of coverage under the
Act, and thus he is deened to have consented to coverage under
the Act. Janes’s consent to the provisions of the Act,
including its renedies and |imtations, negates any argunent
that the application of KRS 342.610 and KRS 342.690 in this case
i s unconstitutional under the jural rights doctrine. The

| egi sl ature's decision to provide up-the-ladder inmunity to
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contractors who hire subcontractors to performfunctions which
are a reqgular and recurrent part of the contractors business is
a provision which Janmes accepted when he el ected coverage under
t he Act.

FAI LURE TO PLEAD UP- THE- LADDER DEFENSE

The appel lants contend that the trial court erred in
granting sunmmary judgnment to Brown-Forman, CE, Ford, Lorillard,
L&E, KU, Brown & WIIlianson, Col gate, and DuPont because these
defendants failed to affirmatively plead up-the-ladder immunity
as a defense in their answers to the original conplaint.

The nine defendants identified by the appellant did in
fact fail to plead up-the-ladder inmunity in their answers to
the original conplaint. However, each of the nine subsequently
noved to anend its answer to include the defense, and in each
instance the trial court granted the notion to anend.

Kentucky Rules of G vil Procedure (CR) 15.01 states in
pertinent part that a party may anend its pleading, follow ng
the twenty-day period after it is served, "only by |eave of
court or by witten consent of the adverse party; and | eave
shall be freely given when justice so requires.” CR 15.01
“Amended pl eadi ngs should be permtted to the extent that they
are an aid in the proper disposition of the controversy,
provi ded the party acts in good faith and not for the purpose of

del ay, and the opposing party is not prejudiced or the tria
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undul y del ayed.” Philipps, 6 Kentucky Practice § 15.01 (5'" ed.
1995). The trial court should permt a pleading to be anended
absent a suggestion that the filing of the amended pl eadi ng

could prejudice the opposing party or work an injustice. Shah

v. Anerican Synthetic Rubber Corp., 655 S.W2d 489, 493 (Ky.

1983). Although | eave to anmend shall be freely given when
justice so requires, the decision is within the discretion of

the trial court. Lambert v. Franklin Real Estate Co., 37 S.W3d

770, 779 (Ky.App. 2000). Furthernore, the discretion of the
trial court will not be disturbed absent an abuse of discretion.

Id.; MA Walker Co., Inc. v. PBK Bank, Inc., 95 S.W3d 70, 74

(Ky. App. 2002). “The test for abuse of discretion is whether
the trial judge' s decision was arbitrary, unreasonable, unfair,

or unsupported by sound |l egal principles.”" The Goodyear Tire &

Rubber Co. v. Thonpson, 11 S.W3d 575, 581 (Ky. 2000).

The appel | ants have not identified any prejudice
associated with the trial court’s decision to permt the nine
defendants to anmend their answers pursuant to CR 15.01. The
appel l ants had anple notice of the defense and were given an
adequate opportunity to respond. For these reasons the tria
court did not abuse its discretion when it granted the appell ees
| eave to anmend their answers to assert the up-the-I|adder
def ense.

FAI LURE TO SECURE COVERAGE
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The appel l ants contend that sunmary judgment was
i nproper because the defendants failed to establish that they
qualified for up-the-ladder inmmunity by denonstrating that they
had secured workers’ conpensation coverage for Janes or his
enpl oyer, Rapid Installation, as required by KRS 342.690(1). In
order for up-the-ladder inmunity to apply, an appellee, inits
capacity as a contractor, nmust have had in force and effect
wor kers’ conpensation insurance whi ch woul d have covered the
enpl oyees of its subcontractor, Rapid Installation, including
Janes.

In conjunction with their respective notions for
summary judgnent, each of the defendants submitted evidence that
it had conplied with the Wirkers’ Conpensation Act by either
securing coverage through an insurance policy or by being self-
insured. On the other hand, the appellants failed to present
affirmative evidence to the contrary so as to defeat summary
judgnent. We would note that the Act does not require that each
subcontractor used by a statutory enployer or contractor be
specifically naned on the workers’ conpensation coverage policy.

The appel lants have failed to denonstrate that there
is a genuine issue of material fact as to whether any of the
appel | ees had secured coverage which would apply to Rapid
Installation and its enpl oyees, and summary judgnent on this

i ssue was proper.
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COWPLETI ON OF DI SCOVERY

Finally, the appellants contend that the trial court
erred in refusing to allow the conpletion of discovery prior to
entering sunmary judgnent.

In early May 2001, several of the appellees noved the
trial court to enter a protective order limting the scope of
t he appel l ants’ di scovery. The appellees stated that they would
soon be noving for summary judgnent based on up-the-| adder
immunity and requested that the trial court limt discovery to
that issue. On May 15, 2001, the trial court entered an order
granting the notion to limt discovery to up-the-ladder imunity
i Ssues.

The May 15, 2001, order provided the appellees with
forty-five days to submt their notions for summary judgnent.
On July 13, 2001, the trial court entered an order granting the
appel lants thirty days to depose the individuals who provided
affidavits in support of the appellees’ notions for sumary
judgment and thirty days fromthe expiration of that tine to
respond to the notions for sunmary judgnment. Discovery during
this time was extensive. Counsel for the appellants took
twenty-one depositions relating to the issues of workers’
conpensati on coverage, and counsel for the appellees took eight

deposi tions.
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The appellees then filed their respective notions for
sunmary judgnment and the appellants filed their response. 1In
their reply briefs to the appellants’ response, several of the
appel l ees filed affidavits fromw tnesses who had not previously
been disclosed. The appellants then filed a notion to depose
t he newl y-di scl osed witnesses or, in the alternative, to strike
their depositions. On May 31, 2001, the trial court entered an
order denying the notion on the basis that issues raised in the
affidavits had either been previously raised; were cunul ative;
or were outside the scope of the up-the-ladder imunity issue.

The trial court enjoys broad discretion in matters

pertaining to discovery. Berry v. Commonwealth, 782 S.W2d 625,

627-28 (Ky. 1990); see also Crawford-El v. Britton, 523 U S

574, 598-99, 118 S.Ct. 1584, 1597, 140 L.Ed.2d 759 (1998)
(noting trial court's "broad discretion" to tailor and limt

di scovery). Metropolitan Property & Cas. Ins. Co. V.

Overstreet, 103 S.W3d 31, 36 (Ky. 2003).

Based upon the reasoning stated in its May 31, 2001,
order, we cannot say that the trial court abused its broad
di scretion by denying the appellants’ notion to depose the
new y-di scl osed witnesses or, in the alternative, to strike
their affidavits.

For the foregoing reasons, the judgnent of the

Jefferson Grcuit Court is affirned.
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M LLER, SEN OR JUDGE, CONCURS
JOHNSQN, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON
JOHNSON, JUDCE, DI SSENTING | respectfully dissent.

I conclude that summary judgnent was inproperly granted because

1]

as a matter of law the work at issue in this case was not “a
regul ar or recurrent part of the work” of the appellees.?

Furt her, based on the record before the trial court there was a

genui ne issue as to whether the appell ees had secured paynent of
wor kers’ conpensation coverage for enpl oyees such as James.*?

It is well-established that KRS 342.610(2) was enacted
primarily to di scourage owners and contractors fromhiring
financially irresponsi ble contractors and subcontractors, in an
attenpt to elimnate the expense of workers’ conpensation
coverage.®> Thus, the purpose of the statute is not to shield
owners or contractors frompotential tort liability; but rather,
to protect the enpl oyees of contractors or subcontractors in the
event of a work-related injury. Had the Legislature intended
the former result, surely it would have sinply omtted the
phrase “of a kind which is a regular or recurrent part of the

work of the trade, business, occupation, or profession of such

person[.]” The “regular or recurrent” provision contained in

3 KRS 342.610(2)(b).
4 KRS 342.690(1); and KRS 342.340(1).

5 El khorn-Hazard Coal Land Corp. v. Taylor, 539 S.W2d 101, 103 (Ky. 1976).

66



KRS 342.610(2)(b) was intended by the Legislature as a
limtation, not an expansion, of the immunity granted to

enpl oyers under KRS 342.690(1). To hold otherw se woul d
contravene the very purpose of the Wrkers’ Conpensation Act,
which is to aid injured or deceased workers, or their
dependent s.

The nere fact that the appell ees had workers’
conpensati on coverage during the relevant tinme period does not
establish that they had the appropriate coverage, i.e., while
sone workers may have been covered, workers such as Janes may
not have cone within the coverage. Consequently, the evidence
presented at this stage of the proceedings was insufficient to
support the trial court’s finding that the appellees had secured
wor kers’ conpensati on coverage as required by the statute.
Regar dl ess, based on ny proposed disposition of the “regular or
recurrent” issue, there would be no need for additional proof or
for the trial court to nake a factual finding as to whether the
appel | ees net the statutory requirenent of providing workers’
conpensati on coverage on Janes or hiring contractors which
provi ded such cover age.

I now turn to the question of whether, pursuant to KRS
342.610(2)(b), the appellees contracted with another “[t]o have
work perfornmed of a kind which is a regular or recurrent part of

the work of [their] business[.]” More specifically, | wll
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exam ne whether the work perforned by Janes at the appellees’
busi nesses cones within the coverage of the statute. The
resolution of this issue turns upon the application of KRS
342.690(1) and KRS 342.610(2).°

In Fireman’s Fund | nsurance Co. v. Sherman & Fl etcher,’

the Suprenme Court of Kentucky was asked to interpret the
“regular or recurrent” provision contained in KRS 342.610(2).
The case arose out of the death of an enpl oyee of a fram ng
subcontractor, Elder, Inc. A contract existed between Sherman &
Fl et cher and El der whereby El der agreed to performthe rough
fram ng carpentry work for Sherman & Fl etcher on a townhouse
construction project. Shernman & Fletcher was in the building
construction business. The Supreme Court concluded that “rough
fram ng carpentry is work of a kind which is a regular or
recurrent part of the work of the occupation or trade of

» 8

bui | di ng construction[.] Consequently, the Suprene Court held

that pursuant to KRS 342. 690, Sherman & Fl etcher was i mrune from

® The exclusive renmedy provision of KRS 342.690 is an affirmative defense,

whi ch nmust be pled and proven by the enployer. Gordon v. NKC Hospitals, Inc.,
887 S.W2d 360, 362-63 (Ky. 1994). Thus, the burden of establishing that the
wor k perforned by James was of a kind which was a regular or recurrent part
of the work of their business was on the appell ees.

7 705 S.W2d 459 (Ky. 1986).

81d. at 461.
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tort liability for clains arising out of the death of Elder’s
enpl oyee. °

In Daniels v. Louisville Gas & Electric Co.,* this

Court concluded that em ssions testing required by the EPA
constituted a regular or recurrent part of a coal-fired electric

pl ant’ s busi ness. !

In arriving at this conclusion, the Court
expl ained that “‘[r]ecurrent’ sinply means occurring again or
repeatedly” and that “‘[r]egular’ generally neans custonary or
normal , or happening at fixed intervals.”'® The Court noted,

however, that “neither termrequires regularity or recurrence
with the preciseness of a clock or calendar.”*® 1In sum the

Court reasoned that since the testing was nmandated by the EPA

it fell wthin the definition of regular or recurrent.

Aside from Fireman’s Fund and Dani els, Kentucky lawis

rat her undevel oped as to what work is of a kind which is a

regul ar or recurrent part of the work of a particular business.

° Fireman's Fund, 705 S.W2d at 462.

10933 S.W2d 821 (Ky.App. 1996).

1 1d. at 822.

12 1d. at 824.

B 4.

¥ W are aware of only one other published opinion in which a Kentucky state
court specifically addressed the “regular or recurrent” issue. In Tom
Ballard Co. v. Blevins, 614 S.W2d 247, 249 (Ky.App. 1980), this Court

concl uded that the work of transporting coal was of a kind which was a
regul ar or recurrent part of the work of the business of coal mning.
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However, several federal courts have addressed the issue. For
the nost part, the federal courts have broadly applied Fireman' s
Fund and Daniels to create an expansive interpretation of the
definition of “contractor” as it appears in KRS 342.610(2).
However, the approach followed in the majority of these federa
cases interpreting KRS 342.610(2) runs counter to the basic
principles that nost courts have traditionally adhered to in
interpreting the coverage and i nmunity provisions contained in
wor kers’ conpensation acts. As the Sixth Circuit Court of

Appeal s stated in Boggs v. Blue Dianond Coal Co.: !

The dom nant purpose of the novenent to
adopt worknen’s conpensation laws in the
early decades of this century was Not to
abrogate existing common | aw renedi es for
the protection of worknmen. It was to
provi de social insurance to conpensate
victinms of industrial accidents because it
was W dely believed that the limted rights
of recovery avail abl e under the conmon | aw

15 See, e.g., Thonpson v. The Budd Co., 199 F.3d 799 (6th Cir. 1999) (holding
that changing the filters in a heating, ventilation, and air conditioning
systemwas “part” of the business of stanping autonotive parts); Ganus v.
North Anerican Philips Lighting Corp., 821 F.2d 1253, 1257 (6th Cr. 1987)
(hol ding that the renovation of a glass nelting furnace was a regul ar and
recurrent part of the manufacturing operations at a gl ass making factory);
Smot hers v. Tractor Supply Co., 104 F. Supp.2d 715, 718 (WD. Ky. 2000)

(hol ding that the transporting of nerchandise froma storage facility to a
retail store was “part” of a tractor supply store’'s retail operation); and
Sharp v. Ford Mbtor Co., 66 F.Supp.2d 867, 869-70 (WD. Ky. 1998) (holding
that | oadi ng and unl oadi ng vehicles fromrailcars was a regular and recurrent
part of the business of manufacturing and distributing autonobiles). But see
Davis v. Ford Mdtor Co., 244 F. Supp.2d 784, 789 (WD.Ky. 2003) (holding that
a nere purchaser of goods is not a statutory contractor of the seller under
KRS 342.610(2)); and Gesler v. Ford Motor Co., 185 F.Supp.2d 724, 728

(WD. Ky. 2001) (holding that the denolition, renoval, and replacenent of an
anti-corrosion systemfor autonobiles was not a regular or recurrent part of
t he busi ness of designing, manufacturing, and selling autonobiles).

16 590 F.2d 655 (6th Gir. 1979), cert. denied 444 U S. 836, 100 S.Ct. 71, 62
L. Ed. 2d 47 (1979).
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at the turn of the century were inadequate
to protect them [enphasis original].

Enpl oyers general ly opposed the
novenent for “reforni; |abor generally
favored it. Wrknen s conpensation | aws
wer e adopted as a conprom se between these
contending forces. Wrknmen were willing to
exchange a set of common-| aw renedi es of
dubi ous val ue for nodest worknen’s
conpensati on benefits schedul es designed to
keep the injured workman and his famly from
destitution.

Since the adoption of worknen's
conpensation | aws, common |aw tort
princi pl es have been nodified gradually.
Liability has expanded. The defenses of
contributory negligence, assunption of the
risk and the fellow servant rul e have been
narrowed or abolished. But worknmen’s
conpensati on benefits have renmai ned | ow, and
t he conprom se which extended i munity from
common-law liability to enployers has
remai ned in place.

Courts have responded by l|iberally
construi ng the coverage provisions of
wor kmen’ s conpensation acts while narrowy
construing the inmmunity provisions.?

The justification for this approach has been expl ai ned as
foll ows:

“[T]here is no strong reason of conpensation
policy for destroying common |aw rights
[and] [e]very presunption should be on
the side of preserving those rights, once
basi ¢ conpensation protecti on has been
assured . . . . The injured enployee has a

17 Boggs, 590 F.2d at 658-59.
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right to be made whol e not just partly whol e

. [All'l the reasons for making the

wr ongdoer bear the costs of his w ongdoi ngs

still apply, including the noral rightness

of this result as well as the salutary

effect it tends to have as an incentive to

careful conduct and safe work practices.”?®

Thus, when a person, who has contracted w th another
to have work performed of a kind which it clains is a regular or
recurrent part of the work of the person, asserts a defense of
immunity fromliability in a tort action based on workers’
conpensati on being the exclusive renedy pursuant to KRS
342.690(1) and KRS 342.610(2), the entitlenment to such
protection should be strictly construed. | would hold that the
wor k perforned by Janmes for the appell ees was not of a kind
whi ch was a regular or recurrent part of the work of the
appel | ees’ busi nesses.

Since all of the appellees are either in the business
of manufacturing a product or providing electricity or natura

gas and since all the work Janes perfornmed at these businesses

i nvol ved repl acenent of or repair to equi pnent when the pl ant

18 Boggs, 590 F.2d at 660 (quoting 2A Larson, The Law of Workmen's
Conpensation, § 72.50 at 14-95 (1976)). See also Roberts v. Sewerage & Water

Board of New Ol eans, 634 So.2d 341, 346 (La. 1994) (stating “[b] ecause
wor kers’ conpensati on benefits have | agged far behind the expansion of
liability and the curtail ment of tort defenses, courts have responded by
liberally construing the coverage provisions of workers’ conpensation acts
while narrowy construing the i munity provisions”); and Larson’s, \Wrkers
Conpensation Law, Vol. 3 § 47.42(a) (1997) (stating “[i]f this seenms to be
| ack of perfect symretry, it should be remenbered that there also is not
perfect symretry in what is at stake in the two situations: The first is a
matter of providing protective statutory benefits, while the second is a
matter of destroying valuable common-law rights that have existed for
centuries”).
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was either partially or totally shut down, | wll briefly
sunmari ze nmy reasons for concluding that the work at issue was
not regular or recurrent. For exanple, Janes presented evi dence
that his work for Rapid Installation took place at Alied
Chem cal Corporation during a plant shutdown when he hel ped
remove, replace, and install punps and punp notor assenbli es.
Qovi ously, the business of installing punps is distinct and
separate fromthe business of producing chem cals. Janes’s work
was not a regular or recurrent part of Allied Chemcal’s
busi ness of produci ng chem cals because it was only perforned
when the plant was shut down and it was not regularly perforned
by mai nt enance enpl oyees. |If the type of work Janes perforned
had been the type of routine maintenance work that a maintenance
enpl oyee woul d performon a regular basis, such as replacing
filters or gaskets, then the result would be different.
However, it required nore specialized skills and was perforned
when the plant was shut down or production was stopped or
l[imted. The sane can be said about the work that Janes
performed while working for Rapid Installation at all of the
ot her appel | ees’ busi nesses.

Per haps the inpact of the Majority’s decision can be
denonstrated nore clearly by using an exanple involving a
different type of work. The Majority’ s holding would al so apply

to a technician who, while working for a conputer services
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conmpany, went to the offices of a business such as a nedica
clinic for the purpose of repairing, updating, or replacing the
office’s conmputers. Even if the nmedical clinic enployed
conmput er specialists in-house and even if the technician went to
the clinic to performthose conputer repairs, updates, or
repl acenents only periodically, the Majority would hold his work
to be regular and recurrent. Thus, he would be entitled to
wor kers’ conpensation coverage fromthe nmedical clinic and he
woul d be barred from maki ng any comon-| aw negl i gence cl ai ns
agai nst the nedical clinic. |If the technician, while making a
periodic service call at the clinic, ruptured a disc by lifting
one of the clinic’'s conmputers, the clinic would be responsible
for workers’ conpensation coverage. Concurrently, if the
technician was injured through the negligence of the clinic,
e.g., he slipped on a substance on the floor or an itemfell and
struck him the clinic would be i mune from any preni ses
liability claim This would be an absurd result.?®

Accordingly, since Rapid Installation s business and
James’s work of installing equipnent is distinct and separate
fromthe appell ees’ businesses of nmanufacturing products or

providing electricity or natural gas, | would reverse the

19 Commonweal th, Central State Hospital v. Gray, 880 S.W2d 557, 559 (Ky.
1994) (stating that “[i]n construing statutory provisions, it is presuned
that the legislature did not intend an absurd result”).
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Jefferson Circuit Court’s granting of summary judgnent to the

appel | ees.
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