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HENRY, JUDGE: Tina Parsons Reans appeals from an order

APPELLANT

APPELLEE

denyi ng

a CR! 60.02 notion seeking to re-open a divorce decree on the

basis that a marital asset was omtted fromthe separation

agreenent incorporated into the decree. The circuit court held

that the nption was not filed wthin a reasonable tine.

agr ee.

! Kentucky Rules of Civil Procedure.

We



Bef ore di scussing the nerits we nust address a
procedural issue. No appellee’s brief was filed in this case.
The appellant’s brief was filed April 13, 2004. CR 76.12(2)(a)
requires that the appellee’s brief be filed within 60 days after
the date on which the appellant’s brief was filed; therefore the
brief should have been filed on June 13, 2004. On Novenber 22,
2004 appellee’s counsel filed a notion to file a late brief,
giving no reason for the delay in filing other than “counsel’s
i nadvertence”. The notion was denied. The appellant’s
objection to the notion to file a late brief was also filed
late, and a notion to permt the late filing of the objection
was deni ed as noot due to the denial, by that tine, of the
notion to file the late brief.

The penalties for failure to file an appellee’s brief
are found at CR 76.12(8)(c). Inposition of these penalties is

di scretionary, not automatic. Blades v. Commonweal th, 957

S.W2d 246, 249 (Ky. 1997). In the event of conflict between
the two we may accept the appellant’s statenent of the facts and
i ssues as correct pursuant to CR 76.12(8)(c) only to the extent
that we can say that the trial court’s findings are clearly

erroneous. Wi cker v. Wicker, 711 S.W2d 857, 858 (Ky. App.

1986). As discussed bel ow we cannot say that the trial court’s

findings in this case are clearly erroneous.



Tina and Brian Reans were divorced on Septenber 5,
2000 and a separation agreenent dividing the assets and the
debts of the parties was incorporated into the decree. There
was no further controversy between the parties until June 26,
2003 when Tina filed a notion to re-open the divorce to
determ ne ownership of certain property |ocated at 618 Line
Creek Road, London, Kentucky where she and Brian resided during
the marri age and where she continued to reside follow ng the
divorce. Included in her notion was a request to add Nancy
Reans, Brian’s nother (who clainmed ownership of the residence)
as a party.

Tina all eges that the property was a gift fromBrian's
parents and that the residence was constructed with noney given
as a wedding gift fromBrian's parents. According to Tina,
there was an oral agreenent that upon divorce, she was to
receive the residence. During the three years after the
di vorce, she continued to reside there w thout objection from
Brian or his nother. However, in 2003, Nancy filed an action in
the Laurel District Court claimng she owed the residence and
seeking Tina' s eviction. The record reveals that by a deed
recorded on June 5, 1973 in the Laurel County Cerk’'s Ofice,

t he di sputed property was deeded to WIIliam and Nancy Reans.
Subsequent to the entry of the dissolution decree, WIliamdied

and Nancy becane the sole title owner of the property. Nancy’'s

-3-



evi ction proceedi ng was successful and al though Ti na appeal ed
the eviction order the circuit court record does not indicate
the result of her appeal.

The Donestic Rel ati ons Conmi ssioner found that Tina's
CR 60.02 notion was not tinely and recommended that her notions
to re-open the divorce to determ ne the ownership of the
property, add a clai magainst Nancy, and permt her to remain in
t he resi dence pending resolution of her clainms, be denied. On
July 31, 2003, the Comm ssioner signed a notice of filing of a
report and Tina filed exceptions. The exceptions were overrul ed
on Septenber 30, 2003 and Ti na appeal ed. However, after it cane
to the attention of the court that it failed to sign an order
accepting the conm ssioner’s recommendati ons, the order was
si gned and entered on Novenber 14, 2003. Tina filed a second
appeal and both appeal s have been consol i dat ed.

In Fry v. Kersey, 833 S.W2d 392, 393 (Ky. App. 1992)

the court held that CR 60.02 notion may be a proper vehicle for
reopeni ng a decree when a party seeks to recover unassi gned
property in which he or she had an interest at the tine of the
decree. Only CR 60.02(d), permtting relief where there has

been fraud affecting the proceedings, or CR 60.02(f) where there



is a reason justifying extraordinary relief, have possible
application to Tina s notion.?

The facts do not warrant a consideration of relief
under subsection (d). The rule relates to “extrinsic fraud” and
is reserved for those cases where the fraud is perpetrated
agai nst the court and involves egregi ous conduct that subverts
the integrity of the court. Fraud between the parties al one

does not rise to the required level. Rasnick v. Rasnick, 982

S.W2d 218, 200 (Ky. App. 1998). Wile we accept the facts
presented by Tina as accurate, there is no suggestion that any
fraud was conm tted against the court. This was a sinple case
where the parties entered into an agreed settlenment. The court
heard no evidence on the property issues; there was not,
therefore, even an opportunity to practice deceit upon the
court. Subsection d is not applicable.

Subsection (f) is a “catch-all” provision and requires
that the notion be brought within a reasonable tine. Although
applicable to divorce decrees, it is to be applied inlimted
ci rcunst ances:

In pertinent part, KRS 403.250(1) provides

that “the provisions [of a dissolution

decree] as to property disposition may not

be revoked or nodified, unless the court

finds the existence of conditions that
justify the reopening of a judgnent under

2 Subsections A, B, and C, require that the notion be made w thin one year
after the judgnent or order. On the facts presented Subsection e is not
appl i cabl e.



the laws of this state.” The law of this
state relating to the reopeni ng of decrees
is found in CR 60.02. Under the residual
cl ause of that rule, a judgnent may be set
aside for “reason[s] of an extraordinary
nature justifying relief.” CR 60.02(f).
Kent ucky’ s hi ghest court has warned,
however, “because of the desirability of
according finality to judgnents, this clause
nmust be invoked only with extrene caution,
and only under nost unusual circunstances.
Fry, supra, at 392-394 (citations omtted).

The determ nation whether to grant relief froma

j udgnment or order pursuant to CR 60.02 is one left to
the discretion of the trial court and one of the chief
factors to consider is the noving party’'s ability to
present his claimprior to the entry of the order

sought to be set aside. Schott v. Citizens Fidelity

Bank & Trust Co., 692 S.W2d 810, 814 (Ky. App. 1985).

If as Tina alleges, she and Brian owned the
residence by virtue of a marital gift, then she had to
have known that it was a marital asset at the tinme of
t he decree and when she entered into the separation
agreenent dividing the assets and debts of the
parties.® W find no credible explanation why she
waited well over three years to seek to have the

property divided as a marital asset. Tina clains that

3 See Taylor v. Taylor, 598 S.W2d 764 (Ky. App. 1980) where the court
permtted the reopening of a divorce decree pursuant to CR 60.02 when at the
time of the decree the novant and the court were unaware of a tax warrant due
on marital property awarded to the novant.
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at the time the decree was entered Nancy told Tina she
could live in the house, that the property woul d be
deeded to her, and that because of Nancy’'s prom se,
she was induced to delay bringing an action to claim
ownership. However, the basis for Tina’s notion to
reopen the decree is based on the contention that she
and Brian owned the property. So, followng Tina's

| ogi c, she was given perm ssion by Nancy to live on
property Tina and Brian owed. W find Tina s
explanation is insufficient to justify the three-year
delay in raising the issue of the property as a
marital asset and that her notion pursuant to CR 60.02
was not made within a reasonable tine.

The order of the Knox Crcuit Court is

af firmed.
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