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TAYLOR, JUDGE: Harrodsburg Industrial Warehousing,

APPELLANTS

APPELLEES

I nc. and

Riley & Peavler, LLC (collectively referred to as Harrodsburg

War ehousing) bring this appeal froma Decenber 21, 2000, sunmary

j udgnment of the Mercer Circuit Court dism ssing Count

IV of the

conpl aint and an Cctober 30, 2003, judgnment dism ssing Counts Il

and 111 of the conmplaint.? W affirm

! Count | of the conplaint, alleging abuse of process, was dismssed by the
circuit court by order dated Decenber 27, 2000. No issues surrounding this

di sm ssal have been rai sed on appeal .



On July 5, 1999, Harrodsburg Warehousing entered into
a Real Estate Sal e and Purchase Agreenent (Purchase Agreenent)
wi th Harrodsburg/ Mercer County Industrial Devel opnment Authority
(I'ndustrial Authority) for the purchase of a twenty-two acre
tract of land |ocated within the Gene C. Royalty Industrial Park
(I'ndustrial Park). The purchase price for the twenty-two acres
was $220, 000.00. The Industrial Authority was required to
deliver fee-sinple title to Harrodsburg Warehousi ng on or before
thirty days fromthe date of execution of the Purchase
Agreenent. Harrodsburg Warehousi ng sought to devel op a
war ehouse facility upon the property and intended to | ease the
property to its custoner, Bay West Paper Conpany (Bay West).

On July 21, 1999, MGS, LLC (MGS) filed Gvil Action
No. 99-Cl-00194 against the Industrial Authority.? M GS had
purchased property in the Industrial Park in March 1998. M GS
all eged the Industrial Authority represented to MGS that no
other land in the Industrial Park would be sold for commerci al
and/ or industrial warehousing space. MGS also filed a Notice
of Lis Pendens upon the twenty-two acre tract on July 28, 1999.

As a result of the pending |awsuit agai nst the

Industrial Authority and the filing of the Lis Pendens, the

2 Harrodsburg I ndustrial Warehousing, |nc. (Harrodsburg Warehousi ng)
unsuccessfully attenpted to intervene in Gvil Action No. 99-Cl-00194. The
circuit court determned that Harrodsburg Warehousing had no right to
intervene, and this Court affirned the decision in Appeal No. 2001- CA-001150-
MR.



I ndustrial Authority and Harrodsburg Warehousi ng entered into an
Escrow Agreenent on Novenber 24, 1999. Under the Escrow
Agreenent, the Industrial Authority executed and delivered to
Har r odsbur g Warehousi ng a general warranty deed conveyi ng fee-
sinple title to the twenty-two acre tract, and the purchase
price ($220, 000.00) was deposited into an escrow account.
Har r odsburg Warehousing | ater recorded the deed of conveyance.

Eventually, MGS prevailed in Cvil Action No. 99-Cl -
00194 against the Industrial Authority. A jury determ ned that
the Industrial Authority had commtted fraud. Before the jury’s
verdict in favor of MGS, the Industrial Authority and M GS
entered into a partial settlenent agreenment. Under this
agreenent, MGS and the Industrial Authority agreed that if MGS
prevailed at trial its only remedy would be an injunction
forbidding “the use of real property held by the Industria
Authority . . . for lease or sale, in any manner or form of
i ndustrial warehousing space for a period of fifteen (15) years
fromthe date of judgnent.” Since MGS prevailed upon its fraud
claim the circuit court entered an injunction on March 29,
2001, restricting the use of the property (including the twenty-
two acre tract) in the Industrial Park in accordance with the
terns of the settlenent agreenent.

Har r odsburg Warehousing then filed the instant action

alleging, inter alia, breach of contract against the Industria



Authority and the torts of intentional interference with

exi sting and prospective contracts against MGS. On Decenber
21, 2000, summary judgnment was entered di sm ssing Harrodsburg
War ehousing’s claimfor breach of contract (Count |V) against
the Industrial Authority.® Later, on October 30, 2003, the
circuit court entered judgnment di sm ssing Harrodsburg

War ehousing’ s clainms of intentional interference with existing
and prospective contractual relations (Counts Il and Il1). This
appeal foll ows.

Har r odsburg Warehousing initially argues the circuit
court erred by entering summary judgnent dismssing its breach
of contract claimagainst the Industrial Authority. Summary
judgnent is proper where there exists no material issue of fact
and novant is entitled to judgnent as a matter of |aw

Steel vest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d

476 (Ky. 1991). W believe no material issue of fact exists and
resolution of this appeal thus centers upon questions of |aw.

Har r odsbur g Warehousi ng specifically asserts the
I ndustrial Authority breached the Purchase Agreenment by failing
to convey “[a]n unencunbered, good, marketable fee sinple title,
free of lien.” The Industrial Authority delivered to
Har r odsbur g Warehousi ng a general warranty deed conveyi ng fee-

sinple title to the twenty-two acre tract. Harrodsburg

3 This sunmary judgment was interlocutory as it did not include Ky. R Civ. P.
54. 02 | anguage.



War ehousi ng recorded the deed. By accepting and recording the
deed, we believe the nerger doctrine operates to extinguish the
Pur chase Agreenent.

It has been held “[u] nder the nmerger doctrine, upon
delivery and acceptance of a deed the deed extingui shes or
supercedes the provisions of the underlying contract for the

conveyance of the realty.” Drees Co. v. Osburg, 144 S.W3d 831,

832 (Ky.App. 2003). Thus, the nerger doctrine ordinarily

exti ngui shes the provisions of a purchase agreenent for the sale
of real property upon acceptance of a deed conveying title to
said property. The exceptions to the nerger doctrine are fraud,
m st ake, or contractual agreenent clearly not intended to be

merged into the deed. 77 Am Jur. 2d Vendor and Purchaser § 286

(1997).

Under the facts of the case, we conclude the Purchase
Agreement “nerged” into the deed; hence, Harrodsburg Warehousi ng
is precluded fromnai ntaining a breach of contract action under
t he Purchase Agreenent. However, we do not believe the Escrow
Agreenent nerged into the deed. The clear |anguage of the
Escrow Agreenent indicates that the parties intended this
agreenent to survive the delivery and acceptance of the deed.
Additionally, we are of the opinion the Escrow Agreenent

provi ded the sole contractual remedy to Harrodsburg Warehousi ng.



It is axiomatic that interpretation of a contract is

an issue of law for the court. See Cinelli v. Ward, 997 S. W 2d

474 (Ky. App. 1998). Here, the Escrow Agreenent was entered into

by the parties in response to MGS s institution of Cvil Action

No. 99-Cl-00194. As evidenced by the Escrow Agreenent,

parties anticipated that the Industria

capabl e of conveying the twenty-two acre tract free of

t he

Aut hority m ght not be

restriction and specifically provided Harrodsburg Warehousi ng a

remedy:

Purchaser, at its option, may record the
Deed prior to termnation of this Escrow
Agreenment. If within six nonths fromthe
date of this Escrow Agreenent the Lis
Pendens is not renmoved by MGS, LLC
voluntarily or by Oder of the Mercer
Crcuit Court which is final and non-
appeal abl e, and the Property is not

ot herw se free and clear of all encunbrances
such that good and marketable fee sinple
title, free of any liens and encunbrances,
can be conveyed by Seller to Purchaser as
requi red by the Purchase Agreenent,
Purchaser, as its option, may term nate this
Escrow Agreenent by witten notice to al
parties to this Agreenment. |If this Escrow
Agreenent is term nated by Purchaser
Purchaser shall be entitled to the escrow
funds upon delivery of a deed to Seller
conveying all of the interest in the
Property previously conveyed by Seller to
Purchaser, free and clear of any liens or
encunbrances created by the Purchaser.

Since the restriction was not renoved, we interpret

t he Escrow Agreenment as providing Harrodsburg Warehousing its

sol e contractual renedy. The Escrow Agreenent specifically



provides that if the restriction was not renoved Harrodsburg
War ehousing had the right to “term nate” the agreenent and be
refunded the entire purchase price. It is patently obvious the
Escrow Agreenent’ s singul ar purpose was to address the
respective rights of the parties should the restriction not be
renoved. As to those rights, we nust interpret the Escrow
Agreenment as bei ng paranmount and as setting forth Harrodsburg
War ehousi ng’s sole contractual renedy in the event such
restriction was not renoved.

In sum we conclude the circuit court properly
granted summary judgnment di sm ssing Harrodsburg Warehousing' s
claimfor breach of the Purchase Agreenent.

Har r odsbur g Warehousi ng al so asserts that the circuit
court commtted error by entering judgnent dismssing its clains
of intentional interference with an existing busi ness contract
and with a prospective contractual relationship. Specifically,
Har r odsbur g War ehousi ng contends that MGS inproperly interfered
with its existing contractual relationship with the Industria
Authority and with its prospective contractual relationship with
Bay \West.

It nmust be noted that MGS filed a notion to dism ss
and/or notion for summary judgnment seeking to dism ss the clains
of intentional interference with an existing contractua

relationship and with a prospective contractual relationship.



Therein, MGS asserted that “the clains fail to state a cause of
action upon which relief nay be granted or there is no genuine
issue of material fact, and defendants are entitled to judgnent
as matter of law”™ MGS attached to the notion a nmenorandum
whi ch included exhibits that constituted matters outside the

pl eadi ngs. Were matters outside the pleadings are consi dered
on a notion to dismss for failure to state a claim the notion

nmust be treated as one for summary judgnment. Ferguson v. Qates,

314 S.W2d 518 (Ky. 1958). Accordingly, we have treated the
j udgnent as a summary judgnent and undertake a review in
accordance with the summary judgnent standard of review

The Restatenent (Second) of Torts § 766 (1979)

correctly states the legal requirenents to prevail upon a claim
of intentional interference with an existing contract:

One who intentionally and inproperly
interferes with the performance of a
contract (except a contract to narry)

bet ween another and a third person by

i nduci ng or otherw se causing the third
person not to performthe contract, is
subject to liability to the other for the
pecuniary loss resulting to the other from
the failure of the third person to perform
t he contract.

I d. (Enphasis added). The Restatenent (Second) of Torts § 766B

(1979) sets forth the el enments necessary to establish a claim
for intentional interference with a prospective contract ual

rel ation:



One who intentionally and inproperly
interferes wth another’s prospective
contractual relation (except a contract to
marry) is subject to liability to the other
for the pecuniary harmresulting fromloss
of the benefits of the relation, whether the
i nterference consists of
(a) inducing or otherw se causing a
third person not to enter into or
continue the prospective relation or
(b) preventing the other from
acquiring or continuing the prospective
rel ation.

I d. (Enphasis added).

The primary issue in this appeal centers upon whet her
MGS s institution of Gvil Action No. 99-Cl-00194 agai nst the
I ndustrial Authority constituted an “inproper interference”

wi thin the neaning of Restatenent (Second) of Torts 88 766 and

766B. I n determ ning whether “interference” should be

consi dered i nproper, we are guided by the factors of Restatenent

(Second) of Torts 8 767 (1979):

(a) the nature of the actor's conduct,

(b) the actor's notive,

(c) the interests of the other with which
the actor's conduct interferes,

(d) the interests sought to be advanced by
t he actor,

(e) the social interests in protecting the
freedom of action of the actor and the
contractual interests of the other,

(f) the proximty or renoteness of the
actor's conduct to the interference and
(g) the relations between the parties.

In National Collegiate Athletic Ass’'n v. Hornung, 754

S.W2d 855 (Ky. 1988), our Suprene Court adopted the foregoing

sections of the Restatenent as being reflective of prevailing

-9-



law i n Kentucky. In so doing, the Suprene Court comrented upon
the requi renent of inproper interference:

From these authorities, it is clear
that to prevail a party seeking recovery
must show malice or some significantly
wrongful conduct. In Prosser and Keeton on
Torts 8§ 130 (WP. Keeton ed. 5th ed. 1984),
this is stated as foll ows:

[T]he [interference] cases have

turned al nost entirely upon the

def endant's notive or purpose, and

t he nmeans by whi ch he has sought

to acconplish it....

[S]onme elenent of ill will is

sel dom absent fromintentiona

interference; and if the defendant

has a legitinmate interest to

protect, the addition of a spite

notive usually is not regarded as

sufficient to result in liability.

Hor nung, 754 S.W2d at 859.

To denonstrate inproper interference, it was incunbent
upon Harrodsburg Warehousing to have asserted facts, which if
true, would show that M GS acted maliciously or engaged in
wrongful conduct. The institution or threatened institution of
a groundl ess lawsuit may, of course, satisfy such a requirenent.
Qobvi ously, a groundl ess lawsuit may have been initiated
mal i ci ously and wi t hout good cause. However, we hold that a
civil action conpletely and finally resolved in favor of a party
cannot be, as a matter of l|law, considered inproper interference
wth a plaintiff’s existing or prospective business rel ations

under Restatenent (Second) of Torts 88 766 and 766B. |ndeed, a

successful civil action can be neither malicious nor inproper.

-10-



Har r odsburg Warehousing cites this Court to Bourbon

County Joint Planning Coormin v. Sinpson, 799 S.W2d 42 (Ky. App.

1990) in support of its argunent. In Sinpson, the civil action
was not conpletely and finally resolved in appellee s favor;
rat her, the appeal was remanded for further proceedings. Hence,
we view Sinpson as distinguishable.

Accordingly, we hold that MGS s institution of Civil
Action No. 99-Cl-00194 was not, as a nmatter of |aw, i nproper
interference with Harrodsburg Warehousing’s exi sting contract
with the Industrial Authority or with its prospective
contractual relations with Bay West. W, thus, conclude that
summary judgnent dismssing Counts |1, 1l and IV of the
conpl ai nt was proper.

For the foregoing reasons, the sunmary judgnent of the
Mercer CGircuit Court is affirnmed.

ALL CONCUR.

BRI EFS FOR APPELLANTS: BRI EF AND ORAL ARGUMENT FOR
APPELLEE, M GS, LLC

G diff Stidham

Lynn C. Stidham Bradley S. CGuthrie

STI DHAM & ASSQOCI ATES, P.S.C Har r odsbur g, Kentucky

Lexi ngt on, Kent ucky
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ORAL ARGUMENT FOR APPELLANTS: BRI EF AND ORAL ARGUMENT FOR
APPELLEE, HARRODSBURG MERCER
Lynn C. Stidham COUNTY | NDUSTRI AL DEVELOPNMENT
STI DHAM & ASSOCI ATES, P.S.C. AUTHORI TY:
Lexi ngt on, Kent ucky
Spencer D. Noe
Bow es, Rice, MDavid, Gaff &
Love, LLP
Lexi ngt on, Kentucky
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