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BEFORE: COMWVBS, CHI EF JUDGE; M NTON, JUDGE; M LLER, SENI OR
JUDGE. !

M LLER, SENIOR JUDGE: This is an appeal and cross-appeal
arising froma decree of dissolution of the marriage of

Appel | ant/ Cross- Appel l ee Patricia P. Hess (Patricia) and

Appel | ee/ Cross- Appel  ant Ral ph C. Hess, IIl (Ral ph), entered by
the Boyd Crcuit Court on August 2, 2002. Specifically, the

parties appeal fromtwo Oders of the Boyd GCircuit Court: the

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



first, entered Septenber 3, 2003, adopting the July 14, 2003,
report and recommendati ons of the Donestic Rel ations
Commi ssioner (DRC) and ruling on all issues pertaining to the
distribution of marital assets and debts; and the second,
entered Septenber 19, 2003, overruling Patricia s Kentucky Rule
of Gvil Procedure (CR) 59.05 notion to alter, anend or vacate.

We review questions of fact under the clearly
erroneous standard of CR 52.01 and questions of |aw de novo. As
we conclude that the findings of the circuit court are supported
by substantial evidence and are not an abuse of discretion, we
affirmthe circuit court.

The parties were married on Decenber 28, 1975, and had
three children during the marriage: Jennifer, born in 1978;
Chip, born in 1980; and N cki, born in 1985. Due to Ralph’s
education and training, the parties noved several tinmes during
the first ten years of their marriage. During this tinme Ral ph
attended graduate and nedi cal school, conpleted his internship,
opened a private nedical practice, and conpleted a residency in
enmergency nedicine. Also during this tinme, in addition to
raising the parties’ children, Patricia worked as a |licensed
practical nurse (LPN), worked in Ralph’s nedical office full-
time and part-tinme, obtained her real estate |license, and
dabbl ed in MaryKay Cosnetics and Prepaid Legal Plans. The

parties’ |ast nove was to Ashland in 1992, where Ral ph accepted
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a position as an energency room physician with Ashl and Energency
Medi cal Associ ates (AEMA) and where he renmi ns enpl oyed. He
becane Board Certified in Emergency Medicine in 1996.

On April 16, 2002, Ralph filed a petition for
di ssolution of marriage. On August 2, 2002, the Boyd Crcuit
Court entered a final decree of dissolution of marriage with al
ot her issues reserved. On July 14, 2003, follow ng a hearing on
the contested issues, the DRC filed its report and
recommendations. Both parties filed exceptions. On Septenber
3, 2003, the circuit court entered its order, sustaining certain
of Ral ph’s exceptions, overruling all others, and accepting the
DRC s report and recommendati ons as foll ows:

1) Wth regard to the Beaver, Wst Virginia,
condoni ni um servi ng as residence for the
parties’ daughter while attending coll ege
(val ued at $65,000.00 with a nortgage of
$60, 000. 00), consistent with the parties’
proposals, that it be sold and the proceeds
evenly split;

2) Wth regard to the forner marital

resi dence (valued at $215,000.00 with a
nort gage of $214, 000.00), Ral ph proposed it
be sol d but consistent with Patricia' s
proposal it was awarded to Ral ph along with
t he debt;

3) Wth regard to the vehicles:

a) In accord with Patricia s proposal,
that Patricia have ownership, possession,
and financial responsibility for the costs
of ownership of the 2000 Jeep G and Cherokee
whi ch she drives, with the exception that
Ral ph was responsi ble for the renai ni ng debt
approxi mati ng $13, 460. 00;
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b) I'n accord with Patricia s proposal,
t hat Ral ph have ownershi p, possession and
responsibility of all costs of the 1995
Toyota Tacoma pi ckup which he drives (val ued
at $5,000.00 with no debt);

c) In accord with Patricia s proposal,
t hat Ral ph have ownership and responsibility
for the three remaining vehicles driven by
the parties’ children (two 1998 Jeep G and
Cher okees and a 1998/ 1999 Chevrol et Tahoe,
all with debt corresponding to their val ue,
and each with debt of $10,000.00 to
$11, 000. 00) ;

4) Wth regard to the furniture in Ralph’s
apartnent and condom ni um (agreed val ue
totaling $3,000.00), that Ral ph takes
owner shi p and possessi on;

5) Wth regard to the furniture in the
former marital residence (agreed val ue of
$20, 000), and her account with Comrunity
Trust Bank (val ued at $1, 000.00), that
Patricia take ownershi p and possessi on;

6) Wth regard to Ralph’s Fifth Third Bank
checki ng account (valued at $7, 000.00),

Ral ph’s life insurance policies (the only
one with cash surrender val ued at

$14, 161.20), and Ralph’s interest in AEMA
(val ued at $125,000. 00, including $48, 000. 00
attributable to goodwiIl), that Ral ph take
owner shi p and possessi on but Ral ph to pay
Patricia $73,000. 00 representing one-half
conpensation for her interests in the Fifth
Third Bank Account, the cash value in the
life insurance policy and AEMA,

7) Wth regard to Ralph’s retirenent account
and the 401K in Ral ph’s nanme, both managed
by Merrill Lynch (valued at $172,545.46 and
$53, 796. 62), and the 401K at Fifth Third
Bank (val ued between $7, 300. 00 and
$7,400.00), Patricia to receive one-half
(approxi mately $116, 846. 04);
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8) Wth regard to the credit card debt of
$62, 000. 00, Ral ph to be responsible for al
of it;

9) Wth regard to nmai ntenance, Ral ph to pay
Patricia the sum of $4,000.00 per nonth
until further orders of the court;

10) Wth regard to expert w tness fees,
Ral ph to be responsible for Patricia’'s
expert witness fees and $17, 000. 00 of
Patricia s attorney fees;

11) Wth regard to the costs of the hearing,
Ral ph to be responsible for paynent; and

12) Wth regard to Ral ph’s itens received

fromhis famly and his tools, that Ral ph

t akes possessi on.
On Septenber 19, 2003, Patricia s CR 59.05 notion was overrul ed.
Patricia filed a notice of appeal on Cctober 15, 2003, and Ral ph
filed a notice of cross-appeal on Cctober 20, 2003.

Bef ore us, the issues on appeal and cross-appea
relate to the anmount and duration of nai ntenance and the
val uation of the nedical practice. Patricia s appeal clains an
abuse of discretion as to the anobunt of nmintenance, and Ral ph’s
cross-appeal clains an abuse of discretion as to the duration of
the mai ntenance. Patricia s appeal and Ral ph’s cross-appea
both claimerror by the circuit court in the valuation of the
nmedi cal practice, specifically issues as to tax credit,

assessnent of collection rate, and percentage assigned to the

collection rate, and valuation of goodw || associated with the



practice. Because the issues on appeal and cross-appeal address
mut ual issues, this Court wll address the issues
si mul t aneousl y.

Patricia first argues an abuse of discretion by the
circuit court with regard to the award of nai ntenance of
$4, 000. 00 per nonth to her, arguing that the circuit court’s
award was based on an erroneous finding of fact that Ral ph
earned $15, 000. 00 nonthly in gross inconme and that the anount
was insufficient. Ralph disagrees with Patricia’s
characterization of the circuit court’s finding of his incone,
and additionally cross-appeals on the duration of the
mai nt enance award, which entitled Patricia to maintenance “unti |
further orders of the Court.”

The anmount and duration of maintenance is within the

sound discretion of the circuit court. Gentry v. Gentry, 798

S.W2d 928 (Ky. 1990). The award of mai ntenance is governed by
KRS 403. 200 which states in relevant part:

(1) (T)he court may grant a nmi ntenance
order for either spouse only if it
finds that the spouse seeking
mai nt enance:

(a) Lacks sufficient property,
including marital property
apportioned to him to provide for
hi s reasonabl e needs; and

(b) Is unable to support hinself
t hrough appropri ate enpl oynent. ..



(2) The nmintenance order shall be in such
anounts and for such periods of tine as
the court deens just, and after
considering all relevant factors
i ncl udi ng:

(a) The financial resources of the
party seeki ng mai nt enance,
i ncluding marital property
apportioned to him and his
ability to neet his needs
i ndependently...;

(b) The tinme necessary to acquire
sufficient education or training
to enable the party seeking
mai nt enance to find appropriate
enpl oynent ;

(c) The standard of living established
during the marri age;

(d) The duration of the marri age;

(e) The age, and the physical and
enotional condition of the spouse
seeki ng mai nt enance; and

(f) The ability of the spouse from
whom nai nt enance i s sought to neet
his needs while neeting those of
t he spouse seeki ng nmai nt enance.

In Perrine v. Christine, 833 S.W2d 825, 826 (Ky.

1992), the Suprene Court stated:

Under this statute, the trial court has dua
responsibilities: one, to nake rel evant
findings of fact; and two, to exercise its
di scretion in making a determ nation on

mai nt enance in |ight of those facts. In
order to reverse the trial court’s decision,
a reviewing court nust find either that the
findings of fact are clearly erroneous or
that the trial court has abused its

di screti on.



The DRC, after hearing testinony, and the circuit
court, after hearing argunents and considering the DRC s report
and recomrendati ons, found that an award of nmi ntenance was
appropriate based on the foll ow ng:

[Patricial is enployed as a billing
clerk by the Urology Center of Northeastern
Kent ucky, earning $9.50 per hour. (She
started at $9.00 per hour in March 2002).
Based on a forty hour week, [Patricia’ s]
gross income is $1,647.00 per nonth while
[ Ral ph’ s] current gross nonthly salary draw
from AEMA i s $15, 000. 00 per nonth.
(Previously his draw was $11, 800.00. The
physi ci an-owners determ ne what their
i ndi vidual nonthly draw is. However, it
nmust be approved by a vote of the “owners”
and obviously it nust be reasonabl e
considering the individual’s portion of the
expenses, etc.)

[Patricial] worked as an LPN prior to
the parties’ marriage in 1975 and for
several years thereafter. She becane a
licensed real estate agent in Mchigan after
she attended real estate school (although
she testified that the only property she
sold was their home when they noved from
M chi gan), sold prepaid | egal plans, Mary
Kay cosnetics, served as a vol unteer
cheer | eadi ng coach and basketball coach
vol unteered to break down charts in the ER
for AEMA working everyday for 3 nonths at
one tinme and in the summer of 2001 typed
[ Ral ph’ s] transcriptions.

[Patricia] alleged that she is unable
to work as an LPN both because of the nunber
of years out of the profession and the
physi cal demands of such a job. [Patricia]l
testified that she had been diagnosed with
Lupus in 1988. However, [Patricia]
acknow edged that after being diagnosed she
continued to play tennis 3 to 4 tines per
week until three or four years ago.
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However, she actually stopped playing then
due to a stress fracture in her foot. She
does not and has not seen a physician on a
regul ar basis since being diagnosed in 1988.
(She does not nor did she receive

t herapeutic massages as listed in her
expense schedul e.)

The parties’ former marital residence
is a hone with approximtely 2,600 square
feet with an additional finished basenent.
There is also a pool and hot tub. The hone
was purchased in July 1993 for $170, 000. 00.
The nortgage paynents are currently
$1,916. 00 per nonth. As noted previously,
the parties stipulated a val ue of
$215, 000.00 for the fornmer marital
resi dence. The payoff on the nortgage on
the property is approximately $214, 000. 00.
Therefore, not only is there little or no
equity in the house, if the parties use a

realtor to sell, it is likely that the
parties wll actually owe noney at the
cl osi ng.

A review of [Patricia s] nonthly
cl ai med expenses of $11,179.00 includes a
nort gage of $2,000.00, utilities, two cell
phones, car paynment, clothing of $1,000. 00,
travel expenses of $750.00 per nonth,
retirenent investnment of $500.00, $350.00
per nmonth for pets, |awn care of $400. 00,

t her apeuti ¢ nassages, etc. During the
parties’ separation, [Ralph] paid

approxi mately $3,600.00 to or on behal f of
the parties’ children for apartnents,
condom ni um nortgage, allowances, and

anot her $5, 400.00 on the fornmer narital
residence, utilities, cars, etc. and

$1, 200. 00 in mai ntenance to [Patricia].

The parties are the parents of three
children with the youngest scheduled to
graduate from high school in |ate May, 2003.
As a result, there is no issue with respect
to custody or child support. However,
despite the ages of the two ol der children,
a great deal of nobney is spent on supporting
them Not only are the children provided
wi th vehicles, but a condom ni um was



pur chased for the ol dest as well as

furni shings; rent on an apartnment for the
parties’ son was paid; and substantia

al |l omances were provided to all three
children in addition to paying for

i nsurance, cell phones, tuition, books, etc.
[Ral ph] is still paying the expenses for
Jenni fer, age 25, who is scheduled to finish
school this year as a physician’s assistant.
He was al so payi ng expenses for Chip, age
23, the parties’ son, until he recently
decided to quit school at Marshal

University after attending four years with
no degree. Chip is now enpl oyed, however,
from[Patricia s] testinony it appears that
she still believes that Chip nust be taken
care of.

[Patricia] acknow edged that a | ot of
noney went to the children, stating that
“the children are ny life.” Al though
[ Ral ph] earned a reasonably substantia
income, it is clear that it was insufficient
to maintain three separate househol ds, four
car paynents, insurance on five vehicles
with three drivers under the age of 25, an
unknown nunber of cell phones, not to
mention the clothes, pets, tuition, and al
of the extras for the children.

Quite sinply, the parties have |ived
way beyond their neans for years.

[Patricial] is now 48 and [Ral ph] is 52.
Even if [Patricia] could go back to work as
an LPN i medi ately, it is unlikely that she
coul d make much nore than she does working
as a billing clerk. In review ng her work
history, it appears that after she stopped
wor ki ng as an LPN and until her current job,
[Patricia] has not seriously sought
enpl oynment al t hough she has briefly expl ored
several opportunities in sales.

Based on all the foregoing, the
Commi ssioner finds that [Patricia] is
currently unabl e to adequately support
hersel f through enpl oynent even i ncl udi ng
her portion of the marital property assigned

-10-



to her.? As a result, an award of
mai nt enance i s appropri ate.

Nei t her parent has a | egal obligation
to continue to financially support their
children. The decision to do so nust be an
i ndi vi dual choice for each parent after
consi dering the resources each has
avai l able. Therefore, [Patricia] cannot
i ncl ude expenses for the children in her
budget and expect [Ral ph] to provide the
funds.

Therefore, based on all of the
foregoi ng, the Conm ssioner finds that an
award of $4,000.00 per nonth in maintenance
coupled with [Patricia s] current incone,
will allow [Patricial] to nmeet her needs and
all ow her to naintain sonmewhat the sane
standard of |iving which she previously
enj oyed.

A mai ntenance award will not be upheld if the findings
of fact upon which the award is based are clearly erroneous.

Powel | v. Powell, 107 S.W3d 222, 224 (Ky. 2003). |If, however,

the trial court’s findings of fact are not clearly erroneous,
t he amount and duration of maintenance is within the sound

discretion of the trial court. Russell v. Russell, 878 S.W2d

24, 26 (Ky.App. 1994). Hence, “we cannot disturb [the
mai nt enance determ nations] of the trial judge unless the

di scretion is absolutely abused.” Platt v. Platt, 728 S.W2d

542, 543 (Ky.App. 1987).

2 patricia’'s portion of the marital property is $20,000.00 in furniture from
the former marital residence; a 2000 Jeep Grand Cherokee; $73,000.00 from
one-hal f of Ralph’s cash, life insurance and AEMA interest; and approxi mately
$166, 846. 04 from one-half of Ral ph’s retirement accounts. Ralph's portion
additionally includes four vehicles; vehicle debt approxi mati ng $40, 000. 00;
$3,000.00 in furniture fromthe apartnent and condom nium $62,000.00 in
credit card debt; and a majority of the costs of the dissolution proceeding.
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KRS 403. 200 seeks to enabl e the unenpl oyabl e spouse to
acquire the skills necessary to support hinself in the current
wor kf orce so that he does not rely upon the maintenance of the

wor ki ng spouse indefinitely. Cdark v. dark, 782 S . W2d 56, 61

(Ky. App. 1990). However, “in situations where the nmarri age was
long term the dependent spouse is near retirenment age, the
di screpancy in incones is great, or the prospects for self-

sufficiency appears dismal,” our courts have declined to follow
that policy and have instead awarded mai nt enance for a | onger
period or in greater anounts. 1d. Further, KRS 403.200
specifically states that the trial court should consider the
standard of living to which the parties are accustoned in
determ ning the anmount and duration of the award. “It is
especially acceptable for the trial court to consider the inpact
of the divorce on the nonprofessional’s standard of |iving and
award an appropriate anmount that the professional spouse can
afford.” Cdark, 782 S.W2d at 61; Powell, 107 S.W3d at 224.

In this case, the marriage was long term 26 years,
and the discrepancy in incone is great. Patricia has not
participated to a great extent in the work force during those
twenty-six years, and especially not in the nost recent fifteen,
i nstead focusing on nmaintaining the hone and raising the

parties’ children. Her current annual gross earning capability

is in the $20,000.00 range.
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On the other hand, Ralph’s earning capacity is far
better. The circuit court’s finding that he had a gross nonthly
draw from AEMA of $15, 000.00 is supported by testinony before
the DRC and fromthe DRC s pai nstaking anal ysis of evidence and
testinony fromboth of the parties’ experts which wll be
addressed in greater detail bel ow

We concl ude, therefore, that the circuit court
properly considered the factors set forth in KRS 403. 200(2),
and, based upon the length of the marriage, the discrepancy in
incone, and the quality of |ife enjoyed by the parties during
the marriage, the circuit court did not abuse its discretion in
its maintenance award.

Wth regard to Ral ph’s argunent that the circuit court
erred by setting the duration of maintenance “until further
orders of the court,” we further conclude that the circuit court

did not err. Pursuant to Conbs v. Conbs, 622 S.W2d 679, 680

(Ky. App. 1981), this Court construes this as a pernmanent award
of maintenance that may be rebutted. In Conbs, the Court

i ndi cated that the duration of maintenance nust have a direct
relationship to the period over which the need exists and the
ability to pay. As in Conbs, Ralph failed to rebut Patricia's
showi ng that her needs do not have the potential to be
materially different anytinme soon or that she will becone nore

sel f-sufficient anytinme soon. As indicated above, in situations
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such as herein, courts have uphel d nmai ntenance for | onger
periods than that initially deened necessary to all ow the spouse
the tinme to acquire the skills necessary to support thenselves.
Cark, 782 S.W2d at 61. Although Patricia has prior skills as
an LPN and in sales, given her age, health, and tine out of the
wor kf orce, the duration of the maintenance herein does not
amount to an abuse of discretion.

Next Patricia argues error in the valuation of Ralph’s
interests in AEMA, and both argue error in the assessnent of
goodwi I | .  First, we disagree with Patricia’ s argunent that the
circuit court erred in using the date of dissolution to assign a
value to Ralph’s interests in AEMA. Upon review of the DRC s
anal ysis, we can find no error in use of this date as the date

of valuation. Arnstrong v. Arnstrong, 34 S.W3d 83, 86 (Ky.App.

2000) .

We review Patricia s next argunents, relating to the
valuation of Ralph’s interest in AEMA, under the clearly
erroneous standard. It is axiomatic that the findings of fact
of the circuit court shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of
the circuit court to judge the credibility of the witnesses. CR
52.01. Findings of fact are not clearly erroneous if supported
by substantial evidence, the test of which is, whether when

taken alone, or in the light of all the evidence, the findings
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have sufficient probative value to induce conviction in the

m nds of reasonable nmen. Kentucky State Raci ng Conm ssion v.

Ful ler, 481 S.W2d 298, 308 (Ky. 1972).

The circuit court’s judgnents and val uations in an
action for divorce will not be disturbed on appeal unless it was
clearly contrary to the weight of the evidence. Heller v.

Hel ler, 672 S.W2d 945 (Ky.App. 1984). Thus, it is the duty of
this Court to exam ne the nethods used by the circuit court to
see if it clearly erred in valuing AEMA's assets. (ark, 782
S.W2d at 58-59.

There is no single best way to val ue the business
interest of a spouse. The task of the appellate court is to
determ ne whether the circuit court’s approach reasonably
approxi mated the net value of the interest. 1d. at 59.

Patricia s principle objections to the circuit court’s
val uation of Ralph’s interest in AEMA are that the circuit court
erred in assessing AEMA' s val ue by reduci ng AEMA's accounts
recei vabl e and cash on hand by Ral ph’s effective tax rate of
45% erred in the assessnent of AEMA's collection rate at 31.5%
erred in assessing a rate of 6.056150% to Ral ph’s interest in
accounts recei vable and cash on hand; and both Patricia and

Ral ph contend error in the valuation of goodw I|.
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val uati on

t herefore

We conclude that the circuit court did not err

in the

of Ralph’s interest in AEMA, including goodwll, and

adopt the DRC s di scussion of these issues:

[ Ral ph] has been an energency room
physi cian since July 1992 when the parties
noved to Ashland. He received board
certification in energency care in 1996.
Prior to beginning his residency in ER
medi ci ne, [Ral ph] worked approximtely two
years as a general practitioner beginning in
1981.

He, along with el even ot her physicians,
own Ashl and Energency Medi cal Associ ates,
Inc., (“AEMA”), which staffs the energency
room for King' s Daughters Medical Center
(“KDMC'), in accordance with an agreenent
signed Cctober 27, 2000, effective January
1, 2001 through Decenber 31, 2004. (That
agreenent termnated a prior agreenent dated
July 27, 1998.)

Pursuant to that agreement AEMA was
obligated to provide eleven (11) full tine
physi ci ans for the ER based upon annua
enmergency roomyvisits of 50,000 per year
with an additional physician for each
increase in annual visits of 4,700. Each
full time physician is required to be board
certified (or obtaining board certification)
in energency nedicine, famly practice,
pediatrics or internal nedicine (wth a
physician certified in energency nedicine on
duty in the ER at all tinmes). AEMA is
required to replace a departing physician
wi thin six nonths.

In the first year of the agreenent, as
there were only eight full time physicians
in AEMA, KDMC agreed to help recruit
physi ci ans for AEMA and guarantee a sal ary
of at |east $240, 000. 00 per year plus pay
rel ocation costs, etc.

The agreenment requires AEMA to provide
enmer gency services to KDMC enpl oyees and
visitors who are injured on the prem ses and
wai ve any professional fees for that care
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“to the extent and in proportion to the
degree that [ KDMC] charges are reduced or
waived.” It is also specified that al
patient care records are the property of
KDMC. AEMA is prohibited from providing
energency roomstaffing to any other
facility within a 50 mle radius.

The By-Laws for AEMA provide that a
physi ci an can becone a sharehol der foll ow ng
one year of continuous full-tinme enploynent
by the corporation and paying the sumset in
t he enpl oynent agreenent for one share of
stock. However, the enploynent agreenment in
use in 2001 (only signed by three of the
t wel ve sharehol ders) sets no anount for a
buy in. In fact, the only “noney” the
agreenent actually addresses is what noneys
can be expected upon term nation of
enpl oynent (the anount attributable to the
physician in his/her profit center |ess a
proportionate share of expenses) (Severa
physi ci ans have left the practice over the
| ast several years and there has been no
conpensation other than what was actually
earned while practicing. |In addition,
several physicians have cone into the
practice and have not paid any funds for a
“share” of the corporation.)

Si nce January 2001, AEMA has been

responsible for its own billing and
collection which it contracts out to
ProBill. Each physician-owner’s
conpensation is based on that physician’s
percentage of billing to the whole on a four

nmonth rolling average. That percentage is
then applied to the overall collections to
determ ne what anount is placed or assigned
to that physician’s “profit center”. [Due
to the low collection rate (approximtely
one third) for billing in the ER and to
prevent “picking patients” based on the

i keli hood of paynent, the overal
collection rate is used.]

As [Ral ph’s] portion of AEMA is a
marital asset, the fair market val ue nust be
determned. Goodwill in a professiona
organi zation is a factor to consider in
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arriving at the value of a nedical practice.
In the seminal case of dark v. dark,

Ky. App., 782 S.W2d 56 (1990), the Court
noted that there is no single best nethod in
val uing the net value of a business
interest. The Court commented that
capitalization of excess earnings is wdely
accepted. However, the Court further noted
that there are a nunber of acceptable

nmet hods.

In Cark, the Court enunerated the four
steps involved in the capitalization of
excess earnings nethod: (1) a determ nation
of the earnings of a professional of
conpar abl e experience, expertise, education
and age as an enployee in the sane genera
| ocal e; (2) determ ne and average the
prof essional’s net inconme before federal and
state incone taxes for a period of
approximately five years; (3) conpare the
actual average with the enployee; and then
(4) multiply the excess by a capitalization
factor.

Both [ Ral ph and Patricia] called expert
Wi tnesses to testify as to the fair market
value of [Ralph’s] interest in AEMA. Robert
E. DeLawder (“DeLawder”) of DeLawder &
Associ ates testified for [Ral ph] and M chae
B. Mountjoy (“Muntjoy”) of Carpenter,
Mount j oy and Bressler, PSC testified for
[Patricial]. DeLawder placed the fair market
val ue of [Ralph’s] interest at $77,000.00 on
July 31, 2002 (which included no val ue
assigned to good will) while Muntjoy found
[Ral ph’s] interest in AEMA to be $544, 000. 00
on August 31, 2002, which included
$366, 000. 00 attributable to good wll.
(Mountj oy used July 31, 2002 in val uing
[Ral ph’s] interest in the primary assets of
AEMA.) Followng is the Comm ssioner’s
anal ysi s.

AEMA is nedical practice with no
pati ent base. The physicians do not have
ownership interest in the nedical records of
the patients whomthey treat. It is
extrenely doubtful that a patient would
choose to conme to the ER of KDMC because of
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[ Ral ph] or any of the other physicians which
conpri se AEMA. However, a patient may cone
to the ER because of the other specialists
that practice at KDMC or have privil eges

t here.

The rate of collections for services
rendered in an ER is |less than opti nal
considering that all patients nust be
treated regardless of their ability to pay.
AEMA can al so be forced to treat sone
patients w thout assessing any professiona
service fees at all (or at a reduced rate at
the discretion of KDMC) pursuant to their
contract. However, AEMA has no shortage of
patients, also because of the very nature of
an emergency room

As a result, although not a typica
medi cal practice, it is appropriate to
evaluate [Ral ph’s] interest in AEMA to
determine if there is goodw I|I.

[ Ral ph’ s] gross incone (and the figure
used by the experts except as noted) for
1998 was $238,676.00; 1999 was $163, 700. 00;
2000 was $311, 431. 00; 2001 was $466, 887. 00;
and for 2002 it was $262,617.00 according to
[Ral ph’ s] W2, but $285,242.00 as projected
and used by Mountjoy. (In addition, [Ralph]
wor ked some shifts in the enmergency room at
a Kanawha County hospital earning additiona
i nconme in 2002 which Mountjoy al so included
in calculating [Ral ph’ s] excess earnings.
However, inclusion of [Ralph s] additiona
earni ng outside AEMA is inappropriate for a
determ nati on of excess earnings. It is
al so inappropriate to “project” incone when
the actual figures are available.)

For the years 2002 and 2001, Mbuntj oy
used $210,597.00 as the conparabl e
prof essi onal earnings to conpare with
[ Ral ph’ s] gross incone for those years. He
used $198,423.00 for 2000; $186, 663.00 for
1999 and $176,217.00 for 1998. These
figures represent the nean average for al
ener gency room physi ci ans as determ ned by
t he Medi cal G oup Managenent Association for
1998 t hrough 2001. However, DelLawder used
the 75'" percentile (rather than the 50"
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percentile used by Muntjoy) for his

pr of essi onal conpensati on conpari son and
further adjusted that figure by taking into
consi deration the geographic |ocation and
single specialty versus nultiple specialty
group which resulted in a nuch | arger
conpar abl e professional earning for each
year. DelLawder al so projected the

conpar abl e earnings for 2002 based on

hi storical data while Muntjoy nade no

adj ustment for 2002, but sinply used the
same figure as 2001.

Based on the direction in d ark,
Mountjoy’s use of the nean average for al
enmer gency room physicians i s inappropriate
as it does not take into consideration
[ Ral ph’ s] board certification, years of
experience, or the locale in which he
practiced. However, DeLawder’s use of the
75" percentile due to [Ral ph’s] experience
and certification along wth the other
adj ustnments may have overly inflated what an
ER physician with simlar experience,
training, etc., in this area woul d nmake.

O note in determ ning a conparable
prof essional inconme is the fact that as of
January 1, 2001, KDMC was willing to
guarantee a starting salary of $240, 000. 00
for an energency room physician (board
certified or eligible for certification) for
AEMA wi th no requirenment of prior
experience. Also, based on the $120.00 per
hour rate that [Ral ph] was paid in Wst
Virginia, assum ng working 15 shifts per
nonth at approxi mately ten hours per shift,
t he annual inconme is $216, 000. 00 and wor ki ng
twel ve hours per shift, the resulting annua
income is $259, 200. 00.

Therefore, the Commi ssioner finds that
the nore appropriate figures to use are a
conbi nation of those used by the two experts
wi th DeLawder’s figures given nore wei ght
t han Mountjoy’s.

In calculating the average excess
ear ni ngs, Muntjoy used a wei ghted average
assigning a multiple of 5 to the 2002 excess
earnings, 4 for 2001, etc. Calculating
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excess earnings as a purely acadenic
exerci se, DeLawder used a straight average.

However, a sinple review of [Ral ph’s]

i ncome for the years 1999, 2000 and 2001

i ndi cate that obviously there were probl ens
over that period of tine. [Ralph]
testified, and [Patricia] agreed, that

[ Ral ph] got behind on his charts in 1999.

As a result, he was not paid until the
charts were brought up to date (AEMA policy,
not KDMC). [Ralph] ultimately received his
conpensation for 1999; it was sinply del ayed
for a period of time. This resulted in

| ower figures for 1999 and overly inflated
figures for at |east 2000.

Al so worthy of consideration is the
fact that there were only eight full tine
physi cians with AEMA near the end of October
2000 with a patient load in the ER that
required el even physicians (according to the
contract wwth KDMC). Pursuant to that
contract, three additional full tinme ER
physi ci ans were scheduled to be hired over a
period of twelve nonths. As a result it was
necessary in 2000 and 2001 for each of the
physicians in AEMA to see nore patients at
that tinme than when AEMA becane fully
st af f ed.

Al'l of these factors conbi ned caused
the figures for at least 1999, 2000 and 2001
to be skewed. Therefore, it was
i nappropriate to give any nore weight to one
year than another during this three year
period. It appears that 1998 and 2002 were
nore representative of the actual earnings
of [Ral ph] and should therefore given
slightly nmore weight. (If [Ralph s] incone
for 1999 and 2000 is averaged, the result is
a figure consistent with [Ral ph’s] earnings
for 1998. Also calculating [Ral ph’s] 2001
i ncone based on a “normal” work | oad,

[ Ral ph’ s] incone woul d have been | ess than
hi s actual earnings.)

Based on all the foregoing, the
Commi ssi oner finds [Ral ph’s] nodified
wei ght ed average excess earnings to be
approxi mately $14,000.00. Using a cap rate
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of 33.33% the same rate utilized by both
Mount j oy and DeLawder, the goodwi |l in AENVA
attributable to [Ral ph] is $48, 000. 00.

Mount j oy determ ned that the val ue of
[ Ral ph’s] interest in AEMA was $178, 000. 00
whi | e DeLawder placed the val ue at
$77,000.00. Both of these figures were
based primarily on [Ral ph’s] percentage of
t he accounts receivable after all owance for
that portion which is uncollectible.

In review ng the cal cul ati ons, Muntj oy
used 8.29% (or [Ral ph’s] charges for January
t hr ough Decenber 2002 as conpared to the
total charges for the year). That is
i nappropriate as the anobunt assigned to each
owner - physi ci ans’ profit center is
cal culated on a four nonth rolling average,
not an average for the year (i.e. for the
nmonth of April 2002 he was entitled to only
5.41% of the funds actually coll ected, but
for the nonth of May 2002 he was entitled to
6. 39020% of the funds collected). In
addition, had [Ralph] left the practice in
July 2002 (the date for val uing purposes),
he woul d have been entitled to receive
conpensation for four nonths thereafter or
t hrough Novenber 2002 using the average of
his last four nonths rolling average (or
6. 056150% whi ch is the average of the
rolling averages for the nonths of April
May, June and July).

Applying the correct percentage to
Mountjoy’'s figures after adjustnents for the
nonth of Decenber, the result is within a
few t housand dol |l ars of DeLawder’s.

Based on all the foregoing, the Comm ssioner
finds that the fair market value of [Ral ph’'s] interest
in AEMA, including $48,000.00 attributable to
goodwi I I, is $125, 000. 00.

We recogni ze that the DRC heard testinony from experts
whose net hods and cal cul ati ons produced a variation in the
esti mated val ue of the business, $77,000.00 to $178, 000. 00.

This sinply illustrates that there is no single best
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mat hematical formula for precisely calculating the value of a
nmedi cal practice. The DRC established a value of $125, 000. 00,
which falls within the range of val ues established by the expert
wi tnesses. “Although not calculated with mathematica
exactitude, [this] figure clearly falls within the range of

conpetent testinony.” Underwood v. Underwood, 836 S.W2d 439,

444 (Ky. App. 1992), overruled in part on other grounds by

Nei dlinger v. Neidlinger, 52 S.W3d 513 (Ky. 2001).

Wth regard to the use of the 45%tax credit in the
cal cul ation of accounts receivable and cash on hand, expert
testinmony clearly supported use of this percentage. Wth regard
to the use of 31.3%for the collection rate on the accounts
recei vabl e, testinony based on information fromthe billing
agency clearly supported this conclusion. Wth regard to the
use of 6.056150% as the rate to be applied to Ral ph’s interest
in the accounts receivable and cash of AEMA, the findings are
clearly supported by an anal ysis based on testinony from severa
sources as to AEMA' s operati ons.

And, with regard to goodwill, Patricia s expert found
$366, 000. 00 in goodwi I |, while Ralph’s expert found goodw ||
val ued at zero. After analyzing testinony from both experts,

t he DRC concl uded that although this was not a typical nedica
practice, it was still appropriate to evaluate Ral ph’s interest

in AEMA to determ ne the existence of goodwi || and after
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anal ysi s based on the experts’ testinony assessed a goodwi ||
val ue of $48,000.00. W conclude that the findings of fact nade
by the DRCin its valuation of AEMA were not clearly erroneous,
and that the nmethod used in arriving at the valuation was not an
abuse of discretion.

For the foregoing reasons, the orders of the Boyd
Circuit Court, entered Septenber 3, 2003, and Septenber 19,

2003, are affirned.

ALL CONCUR.
BRI EFS FOR APPELLANT/ CROSS- BRI EFS FOR APPELLEE/ CROSS-
APPELLEE: APPELLANT:
R Stephen MG nnis Kent Masterson Brown
G eenup, Kentucky Chri stopher J. Shaughnessy

Lexi ngt on, Kent ucky
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