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BEFORE: COMBS, CHI EF JUDGE; JOHNSON AND M NTQON, JUDGES.
JOHNSON, JUDGE: Richard Marberry has appeal ed fromthe August
21, 2003, order of the Lyon Circuit Court which granted sunmmary
judgnent in favor of David Ray Fraser. Marberry clainmed that

Fraser violated the “restrictions and regul ations controlling

! Marberry’s conplaint, the notice of appeal, and all documents of record in
this case list “Richard Marberry, et ux”, “Richard Marberry and his wife”, or
refer to “Plaintiffs”. However, the wife’'s nanme is not nentioned in either
the notice of appeal or in the circuit court record. Kentucky Rules of G vi
Procedure (CR) 73.03(1) provides “[t]he notice of appeal shall specify by
nane all appellants and all appellees (‘et al.’ and ‘etc.’ are not proper
designation of parties)[.]” Thus, there is a question as to whether
Marberry’'s wife is a party to his appeal and whether she would be entitled to
any relief granted in this appeal, but since we affirm her status is noot.



t he managenent, inprovenent and appearance of [a]
subdivision[,]” known as Chanpion Hi|ls Subdivision, by the
“placing of a nobile hone? on Lot No. 1.” Having concl uded t hat
there is no genuine issue as to any material fact and that
Fraser is entitled to judgnent as a matter of law, we affirm
Sonetinme in 1960, W Herbert Chanpi on devel oped a
tract of land in Kuttawa, Lyon County, Kentucky, called Chanpion
Hi | ls Subdivision. A subdivision plat was recorded in the
O fice of the Lyon County Oerk,® but evidently it contained no
restriction concerning a nobile honme. Further, there was no
deed of restrictions or any other instrunment filed inposing
restrictions upon the subdivision.
On July 12, 1968, Chanpi on conveyed, by deed, Lot No.
18 of Chanpion Hills Subdivision to Farm Fans, Inc. After
vari ous changes in ownership, Lot No. 18 is now owned by
Marberry.* Several conditions and restrictions were listed in

the 1968 deed regarding Lot No. 18, including:

2 Fraser contends that his manufactured home does not constitute a “mobile
honme” under the alleged restrictions. Since we are affirmng the trial
court’s determ nation that the restriction on a nobile hone does not apply to
Fraser’s | ot, whether Fraser’s nmanufactured hone is a nobile hone is noot.

® Although Marberry states in his brief that the plat of Chanpion Hlls
Subdi vi si on was recorded in Plat Book 3, pages 3-4 in the Ofice of the Lyon
County Clerk, we were not provided with a copy of said plat in the record on
appeal . Because the existence of this plat does not appear to be disputed,
we accept it as true.

4 Marberry refers to the 1968 deed in his brief and a copy of the 1968 deed
was filed in the trial court record. However, the deed to Marberry for Lot
No. 18 of Chanpion Hlls Subdivision is not found anywhere in the record.



The foll ow ng conditions and
restrictions are part of the consideration
for this deed and run with the |land, w thout
whi ch this deed of conveyance woul d not have
been made[: ]

2. No trailers or nobile hones shall be
pl aced on this property herein
conveyed, except, this shall not be
construed to prohibit the use of sane
for purposes other than living quarters
during construction by any buil der.
On June 10, 1988, several lots in Chanpion Hlls
Subdi vi sion were sold to Marshall B. Fraser, including Lot No.
1, which is at issue herein. Follow ng Marshall Fraser’s death
on June 16, 2001, Lot No. 1 of Chanpion Hills Subdivision was
transferred to his children, including David Fraser, pursuant to
Marshall Fraser’s last will and testanment. On Decenber 18,
2001, David Fraser’'s siblings and their spouses conveyed by deed
to David Fraser, a single person, their interests in Lot No. 1
of the subdivision. This deed contained no conditions or
restrictions on Lot No. 1 of Chanpion Hills Subdivision.?®
I n 2002 David Fraser purchased a nmanufactured hone and

placed it on Lot No. 1 of Chanpion Hills Subdivision on a

per manent, concrete foundation. On May 1, 2003, Marberry filed

In his brief, Marberry quoted froma deed dated July 1, 1987, conveying
property fromthe survivor of Chanpion, Robert Frances, to R Stephen
Canfield. He also quoted froma deed dated June 10, 1988, conveying property
fromCanfield to Marshall B. Fraser. The quotations taken fromthe deeds
state that both deeds “contained only a general reference to ‘valid and

| egal ly enforceable restrictions of record.”” However, neither the 1987 deed
to Canfield nor the 1988 deed to Marshall Fraser is in the record on appeal.
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a conplaint for injunctive relief in the Lyon Crcuit Court,
alleging that David Fraser had violated “the restrictions and
regul ations controlling the managenent, inprovenent and

appear ance of [Chanpion Hills Subdivision]” by placenent of the
manuf actured home on Lot No. 1.

On July 23, 2003, David Fraser filed a notion for
summary judgnent, claimng that Marberry’s conplaint did not
“identify any conditions, restrictions, regulations or covenants
that woul d prohi bit placenent of a nobile hone on Defendant’s
lot.” David Fraser clainmed the conplaint “nerely references
conditions and restrictions that are applicable to the
Plaintiff’s lot.” 1In his response to the notion for sunmmary
j udgment, Marberry argued that all lots contained within
Chanpion HiIls Subdivision were bound by the restrictions
contained in the 1968 deed between Chanpi on and Farm Fans, |nc.

The trial court, citing Aiver v. Schultz,® entered an

order on August 21, 2003, granting sunmary judgnment in favor of
David Fraser. Marberry filed a notion for relief fromjudgnent,
or in the alternative, a notion for specific findings on
Sept enber 2, 2003. That notion was denied by the trial court on
Decenber 19, 2003, and this appeal foll owed.

Mar berry concedes that there is no genuine issue as to

a material fact, but he contends that he, rather than David

6 885 S.W2d 699 (Ky. 1994).



Fraser, was entitled to a judgnent as a matter of law. An
appel l ate court’s standard of review of a trial court’s sunmary
judgnment is whether the trial court correctly concluded that
there was no genuine issue as to any material fact and that
summary judgment was correctly granted as a matter of |aw. ’
Since legal questions are at issue and not findings of fact, an

appel l ate court need not defer to the trial court’s decision on

summary judgnent and its review is de novo.®

The crux of Marberry’s argunent is that all lots
| ocated in Chanpion Hills Subdivision, including David Fraser’s
Lot No. 1, are bound by the same restrictions. Marberry’'s
argunent is flawed because he fails to recogni ze that neither
David Fraser’s deed, nor any deed in his chain of title, nor any
pl at contains such a restriction. Instead, Marberry attenpts to
i mpose restrictions on Fraser’s Lot No. 1 through the common | aw
doctrine of reciprocal negative easenent. A reciprocal negative
easenment has been defined as foll ows:

An inplied restrictive agreenent or

reci procal negative easenent has been

defined as a covenant which equity raises

and fastens upon the title of a lot or lots

carved out of a tract that will prevent

their use in a manner detrinmental to the
enj oynent and val ue of nei ghboring |lots sold

" Scfries v. Kraft, 916 S.wW2d 779, 781 (Ky.App. 1996); Kentucky Rul es of
Cvil Procedure (CR) 56.083.

8 See Barnette v. Hospital of Louisa, Inc. 64 S.W3d 828, 829 (Ky.App. 2002);
and Lewis v. B & R Corp., 56 S.W3d 432, 436 (Ky.App. 2001).




with express restrictions in their
conveyance. °

As explained in First Security National Bank & Trust Co. of

Lexi ngton v. Peter:?°

“[1]n order for a reciprocal negative
easenent to arise, there nust have been a
common owner of the related parcels of |and,
and in his various grants of the lots he
must have included sone restriction, either
affirmati ve or negative, for the benefit of
the I and retai ned, evidencing a schene or
intent that the entire tract should be
simlarly treated, so that once the plan is
effectively put into operation, the burden
he has pl aced upon the |and conveyed is by
operation of law reciprocally placed upon
the land retained.”!

The equitabl e doctrine of reciprocal negative easenent arose
prior to the creation of conprehensive zoning as a nethod to
protect a purchaser of a |ot who had a reasonabl e expectation
that all the lots in a general devel opnent woul d be equal ly
burdened and benefited according to the plan of devel opnent. *?
Mar berry asserts that the covenants and restrictions
listed in the 1968 deed apply to all lots in Chanpion Hlls

Subdi vision. Mrberry cites Paine v. La Quinta Mtor Inns,

® 20 Am Jur.2d Covenants, Conditions, & Restrictions § 157 (Supp. 2004).

10 456 S.W2d 46 (Ky. 1970).

1 1d. at 50 (quoting 20 Am Jur.2d Covenants, Conditions, & Restrictions §
173). See also Belleneade Co. v. Priddle, 503 S.wW2d 734 (Ky. 1973).

12 See generally McCurdy v. Standard Realty Corp., 295 Ky. 587, 175 S.w2d 28
(1943) .




Inc.,® for the proposition that restrictive covenants cover al

the lots of a subdivision, even if the restriction is not
|l ocated in the direct chain of title.

However, our Suprenme Court in diver overrul ed Pai ne

and Bishop v. Rueff,! in part and held that a restrictive

covenant appearing collaterally in a grantee’s chain of title
was not enforceabl e against the grantee. The Court in diver
specifically stated:

Agai n, even actual notice of a restriction
created between parties by an unrecorded
contract is insufficient to place a
subsequent grantee on notice of the
restriction. To the extent that Paine
reaches an opposite conclusion, it is hereby
overrul ed. *®

As to Bishop, this Court had previously held:

Where the owners of two or nore |lots
situated near one another convey one of the
lots with express restrictions applying
thereto in favor of the |land retained by the
grantor[s], the servitude beconmes nutual,
and during the period of restraint the
owner[s] of the lots retained may do not hi ng
that is forbidden to the owner of the |ot
sol d. 16

13 736 S.W2d 355 (Ky.App. 1987).
14 619 S.W2d 718 (Ky.App. 1981).

% Aiver, 885 S.W2d at 701-02.

16 Bj shop, 619 S.W2d at 720-21.



But the Suprene Court in Oiver sought to clarify the | aw by

substantially restricting application of the doctrine of

reci procal negative easenent:

[We hold that Bishop is only applicable
under two circunstances: first, where the
remai nder of the grantor’s property is
restricted in a deed of conveyance in such a
manner that the restriction runs with the

| and; and second, that a subdivision plat, a

deed of

restrictions, or sonme other

instruction of record is filed that would

pl ace an ordinary and reasonably prudent
attorney performng a title search on notice
of the restrictions in question [enphasis
original]. To the extent that Bishop all ows
a restriction placed in a collateral chain
of title to bind a subsequent grantee in the
absence of a recorded subdivision plat or

deed of

restrictions, it is overrul ed. In

the future, restrictive covenants will be
enforced under Kentucky |aw only when the
restriction is placed in a recorded

i nstrument, actual notice of a purported
restriction notw thstanding.?'’

Thus, diver requires that in order to establish a

reci procal negative easenent, a recorded instrunent evidencing

the restrictive covenant nmust be placed directly in the

grantee’s chain of title. |In this case, no such recorded

i nstrunent exi sts.

VWil e Marberry argues that the 1968 deed

evi dences the nobile hone restriction, the trial court

determ ned that “[t]here are not restrictions or covenants in

the Defendant’s chain of title, and there are no restrictive

covenants fil ed of

record in the Lyon County [ ] Cerk’'s Ofice

7 diver, 885 S.W2d at 701.



for Chanpion Hills Subdivision.” Since we have not been
provided with either a copy of the plat of Chanpion Hills
Subdi vi sion or any other deeds in David Fraser’s chain of title,
we must assume that the record bel ow supported the trial court’s

ruling.!®

Therefore, we conclude that the trial court was
correct as a matter of lawin ruling that the covenants and
restrictions referred to by Marberry do not apply to David
Fraser.

For the foregoing reasons, the sunmary judgnment of the

Lyon Gircuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Kenneth V. Anderson, Jr. B. Todd Wetze
Paducah, Kentucky Princet on, Kentucky

18 Commonweal th, Department of H ghways v. Richardson, 424 S.W2d 601, 604
(Ky. 1968).




