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COVBS, CHI EF JUDGE: David N chols appeals fromthe judgnment of
the McCracken Circuit Court convicting himof second-degree
abuse and sentencing himto serve five years in prison. N chols
al l eges that the evidence was both i nconplete and insufficient
to support his conviction for abuse of the victim 11-nonth-old
Gage Kirk. He also argues that the trial court nmade several
evidentiary errors that deprived himof a fair trial. After a

careful review of the evidence and the applicable |aw, we



conclude that the trial court erred in excluding evidence
tending to inplicate the victims babysitter, David Darnell, as
t he actual perpetrator of the crinme. Therefore, we vacate and
remand.

On August 7, 2002, Gage Kirk suffered a serious and
pai nful fracture of his left thigh. The expert testinony at
trial indicated that the injury was likely to have been caused
by soneone’s picking himup by the leg. Gage was the youngest
of three children living with their nother, Msty Kirk, and her
boyfriend, David N chols. Msty and N chols were both enpl oyed.
M sty worked during the day, and Ni chols worked the evening
shift. On the day on which Gage was injured, Msty's three
children were being cared for by David Darnell, a substitute for
her regular child care provider, who was on vacati on.

M sty arrived home fromwork between 6:00 and 6: 30
p.m Because she worked at a chemi cal factory, she needed to
take a shower before comng into contact with her children. The
evi dence presented at trial established that Darnell obtained
perm ssion fromMsty to | eave before she got into the shower;
however, the evidence was conflicting as to the tinme that he
actually left the residence. Msty noticed that Gage was
whi ni ng and believed that he needed to be put to bed. She asked
Ni chols to get clean sheets out of the dryer, nake Gage’ s bed,

and put the child down for a nap.
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While Nichols was in the |laundry room gathering the
bed |inens, he heard Gage whinpering in the living room As he
pi cked up the child, he heard a | oud poppi ng noi se cone from
Gage’'s leg. He took the child to Msty, who was still in the
shower, and the two proceeded to take Gage to the hospital.
They had not driven far when Gage stopped crying and fell sleep.
Bel i eving that they had perhaps over-reacted, they returned
home. Wen Gage awoke two hours later, Msty noticed that he
was not noving as usual. She and Ni chols again set out for the
ener gency room

Dr. Thane DeWese determ ned that Gage had sustained a
spiral fracture to his |eg, adm nistered narcotic nedication to
himfor pain, and placed himin a cast. The history taken by
the doctor fromM sty indicated that Gage may have fallen off a
coffee table. Doubtful that the injury could have happened in
t hat manner, the doctor contacted the authorities and reported
hi s suspicions that Gage had been abused. An investigation was
conducted by Detective Rusty Banks and a social worker, Rebecca
Ki nsl ow.

Ni chols was indicted for the crime of first-degree
crim nal abuse on Novenber 22, 2002. On March 11, 2003, the
trial court entered an order setting the matter for trial. The
order further required any notion in limne to be filed “no

| ater than twelve (12) days prior to the trial date.” However,
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on the norning of trial, the court heard the Conmonwealth’s ora
notion to exclude evidence in support of N chols’s defense that
t he babysitter, David Darnell, was responsible for breaking
Gage’'s leg. This evidence included the testinony of two

W t nesses who had observed Darnell acting inappropriately toward
Gage and his ol der brother, Jonathon. The trial court accepted
t he Commonweal th’s argunent that the adm ssion of Darnell’s bad
acts required anal ysis under KRE' 404(b). Over N chols’s
strenuous objection, the court granted the Commonweal th’s notion
to exclude this evidence in support of his defense.

During a recess, Nichols called one wtness who
testified on avowal that she saw Darnell |ift Gage’s seven-year-
old brother by his thighs and throw himon the floor. He also
called Msty, who also testified by avowal that after Gage’s
injury, she had observed Darnell lifting Gage by the cast that
covered his injured | eg; that she then ordered himfrom her
honme; and that she reported the incident to Ms. Kinslow the
soci al worker investigating the abuse of Gage.

During Msty's avowal testinony relating to Darnell
t he prosecutor suggested that the court should alert her to the
potential for self-incrimnation. Msty had testified before
the grand jury wi thout invoking her Fifth Amendnent privil ege

agai nst self-incrimnation. Additionally, she had been in the

! Kentucky Rul es of Evidence.



shower when Gage’s injury was discovered. However, the court
war ned her of the possibility that she could be charged in
relation to the abuse of Gage and advi sed her that she coul d
refuse to answer any questions that mght tend to incrimnate
her. Msty continued to testify about Darnell w thout invoking
the privilege.

Later in the trial, during the presentation of the
evi dence for the defense, Nichols's attorney infornmed the court
that M sty m ght invoke her privilege during cross-exam nation.
Qutside the presence of the jury, the court asked her if she had
any concerns about testifying. Msty responded that she feared
| osing her children if she testified. Based on that exchange,
the trial court ruled that N chols could not call Msty as a
W t ness.

Recogni zing the possibility that Msty might not rely
on her Fifth Amendnent privilege, the court suggested that the
better procedure would be to take M sty’'s testinony by avowal
before the jury retired to deliberate. Neither the prosecutor
nor Nichols’s attorney stated any preference about the timng of
the avowal . Due to tinme considerations, however, the court
deci ded to postpone taking Msty's testinony for the record
until after the jury began deliberating. Msty did not invoke
her Fifth Amendnment privilege, answering all of the questions

posed by the attorneys for N chols and the Comonweal t h.



In moving for a mistrial, N chols contended that he
was i nproperly and unfairly deprived of the benefit of Msty’'s
excul patory testinmony. The court delayed ruling on his notion
until after the jury reached its verdict. Followng the guilty
verdict, the court denied the notion. Nichols was sentenced on
March 4, 2004, and this appeal foll owed.

Ni chols first argues that the trial court erred in
excluding his proffer of evidence of bad acts perfornmed by
Darnell — conduct that was highly simlar to that which caused
Gage’'s injury. This evidence clearly supported his defense that
it was Darnell who had abused and injured Gage.

The factual evidence placed David Darnell at

the hone after Msty got in the shower, the

time the Coormonweal th alleges the injury

occurred. Therefore, testinony that David

Dar nel | subsequently abused Gage and

Jonat han Kirk was relevant to establish he

reasonably coul d have caused Gage’s spiral

fracture
(Appellant’s brief, p. 6.) The Comopnweal th maintains that the
trial court did not abuse its discretion in excluding the
evidence. It argues that there was “insufficient information

to establish any simlarities or relevant connections”
bet ween Gage’s injury and the subsequent acts commtted by
Darnell. (Appellee’ s brief, p. 8.)

The exclusion of evidence in support of a defendant’s

alternative perpetrator theory was recently addressed in Beaty



v. Commonweal th, 125 S.W3d 196 (Ky. 2004), and Blair v.

Comonweal th, 144 S.W3d 801 (Ky. 2004). 1In Beaty, the

def endant’ s conviction on net hanphet am ne-rel ated charges was
reversed because he was denied the opportunity to present

evi dence that another person had planted the drugs in the car
that he was operating. |In concluding that the trial court erred
i n excluding the evidence, the Suprene Court of Kentucky

di scussed the defense theory of an alternate perpetrator as
being essentially integral to the Sixth Amendnent right to
present an adequate defense:

The right of an accused in a crimnal trial
to due process is, in essence, the right to
a fair opportunity to defend agai nst the
State’s accusations.” Chanbers v.

M ssissippi, 410 U. S. 284, 294, 93 S. Ct.
1038, 1045, 35 L.Ed.2d 297 (1973). This
right, often terned the “right to present a
defense,” is firmy ingrained in Kentucky
jurisprudence, e.g., Rogers v. Conmonwealt h,
Ky., 86 S.W3d 29, 39-40 (2002); Holloman v.
Conmonweal th, Ky., 37 S.W3d 764, 767
(2001); MIls v. Conmonweal th, Ky., 996
S.W2d 473, 489 (1999); MG egor v. Hines,
Ky., 995 S.W2d 384, 388 (1999); Barnett v.
Conmonweal th, Ky., 828 S.W2d 361 363
(1992), and has been recogni zed repeatedly
by the United States Suprene Court. See
United States v. Scheffer, 523 U S. 303,
308, 118 S. Ct. 1261, 1264, 140 L.Ed.2d 413
(1998)[.] [Additional citations omtted.] An
excl usion of evidence will alnost invariably
be decl ared unconstitutional when it
“significantly underm ne[s] fundanental

el ements of the defendant’s defense.”
Scheffer, supra, at 315, 118 S.C. at 1267-
68.



Id. at 206-207. Beaty holds that when a defendant offers

evi dence suggesting that another commtted the crinme with which
he is charged, exclusion of that evidence will only be permtted
when “the defense theory is ‘unsupported, speculat[ive], and
far-fetched’” and could thereby confuse or mslead the jury.”

Id. at 207, citing Commonweal th v. Mddox, 955 S.W2d 718, 721

(Ky. 1997). “No matter how credible [the alleged alternative
perpetrator] defense, our system of justice guarantees the right
to present it and be judged by it.” 1d. at 210, citing

Pettyjohn v. Hall, 599 F.2d 476, 480 (1% Cir.1979).

Expandi ng on the principles articulated in Beaty,

supra, the court in Blair, supra, focused on the adm ssibility

of other crinmes or bad acts commtted by the alleged alternative
perpetrator, analyzing it as “reverse 404(b) evidence.” 144
S.W3d at 810. 1In Blair, the appellant had been convicted of
murdering his victimduring the course of robbing her. The
court held that he shoul d have been allowed to present evidence
that the police officer who investigated the nurder had
previ ously been involved in the theft of property fromthe
police evidence room

Excl usi on of evidence that an “aaltperp”

[all eged alternative perpetrator] had both

the notive and the opportunity to conmt the

act for which the accused is charged

deprives the accused of the Due Process

right to present a defense. . . . W
recogni ze that the simlarity between the
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two acts in question (theft of a VCR from

t he evidence room and theft of noney froma
crime scene) would not satisfy the high
standard of admissibility established for
KRE 404(b) evidence offered agai nst an
accused. See Billings v. Commonweal th, Ky.,
843 S.W2d 890, 893 (1992) (prior acts nust
be so sufficiently simlar to denonstrate a
nmodus operandi). However, as pointed out in
the | eading case of United States v.
Stevens, 935 F.2d 1380 (3" Gir.1991), “a

| oner standard of simlarity should govern
‘reverse 404(b)’ evidence because prejudice
to the defendant is not a factor.” 1d. at
1404. *“It is well established that a

def endant may use simlar ‘other crines’

evi dence defensively if in reason it tends,
al one or with other evidence, to negate his
guilt of the crinme charged against him”

Id. . . . If the evidence has rel evance,
then it should be excluded only upon
application of KRE 403 principles, i.e.,
that its probative value is substantially
out wei ghed by consi derati ons of confusion of
the issues, msleading the jury, or undue
del ay. Stevens, supra at 1405. None of
those factors mlitate [sic] against

adm ssion of the evidence in this case.
(Enphasi s added.)

Thus, according to the reasoning of Blair, the
excl usion of the bad acts evidence m ght arguably be appropriate
under KRE 404(b) in a prosecution of Darnell. However, N chols
shoul d not have been deprived of the defensive use of evidence
that Darnell had harmed Gage and his brother on other subsequent
occasions. An analysis of the issue pursuant to KRE 403 reveal s
that the evidence was relevant to show Darnell’s propensity to

commt the offense. The Commonweal t h does not counter that



probative val ue by suggesting how its adm ssion woul d have
resulted in confusion, msled the jury, or caused del ay.
However, w thout the evidence, N chols was not allowed to
devel op his defense, and the jury | acked direction as to the
possi bl e notive that Darnell would have had for harm ng Gage.

Pursuant to Beaty, supra, and Blair, supra, we

conclude that the trial court erred in excluding evidence

i ndicating Darnell to have been the true perpetrator of the
crime. Atrial is at its nost profound essence a quest for
truth. In denying N chols the opportunity to present a conplete
defense, the court not only inpaired his right to a fair trial,
but it also may have deprived the public of the opportunity to
identify, to punish, and to deter the true perpetrator of a
crime that as a matter of public policy is particularly heinous
as its victimwas a very young chil d.

Because we are renmanding the matter for a new trial,
we W Il discuss the other issues raised by Nichols. N chols
contends that the trial court conmtted reversible error by
excluding the testinony of Msty Kirk. He argues that M sty was
willing to testify on his behalf until the prosecutor inproperly
enpl oyed a “clear tactic of intimdation [that] was
i nappropriate for a witness who had no intention of asserting
the Fifth Amendnent.” (Appellant’s brief, p. 15.) Under these

ci rcunst ances, he contends that the court erred in excluding her
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testimony w thout questioning her to determ ne whether she had a
valid basis for invoking the privilege agai nst self-
incrimnation or whether she had sinply been scared into
si |l ence.

The exclusion of a defense witness’'s testinony is a
“drastic renedy,” and for that reason, a trial court has limted

di scretion in disallowi ng the evidence. Conbs v. Comonweal th,

74 S.W3d 738, 743 (Ky. 2002). Prior to deciding whether or not
to permt N chols to call Msty as a wtness, the court had a
duty to conduct a prelimnary inquiry (a “dry run”) into the
proposed testinony outside the presence of the jury. 1d. at
745. Nichols properly tendered his prepared questions to the
trial court for that very purpose. Nevertheless, the court
i gnored counsel’s request and ruled wi thout inquiry that she
could not be called as a w tness.

It was inproper for the court “to assume that [the
W t ness] woul d i nvoke the privilege as to questions she was

never asked.” 1d. In Comonwealth v. Gettys, 610 S.W2d 899,

900-901 (Ky. App. 1980), this Court outlined the duties of a
trial court to exam ne and to determ ne whether there is a
reasonabl e basis for a witness to fear self-incrimnation. 1In
t he case before us, the error could have been cured if Nichols
had accepted the trial court’s initial invitation to call Msty

on avowal before the jury retired to deliberate. Wen the court
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post poned the avowal, Nichols failed to object. Therefore, he
wai ved the right to conplain about the ruling on appeal. See,

e.g., Hardy v. Commonweal th, 719 S.W2d 727 (Ky. 1986). W hold

that the | ack of preservation prevents us fromfinding error.
However, should this situation repeat itself, the court is

her eby advi sed of the technique prescribed in Gettys, supra, to

address her testinony.

Next, Ni chols argues that Deputy Banks was wongfully
allowed to testify about the timng of Gage’s injury -— a
medi cal opinion that he was unqualified to offer. He
acknow edges that this error was not preserved for review. On
remand, the trial court should take care to restrict expert
medi cal testinony to properly qualified nedical experts.

Ni chol s al so conpl ai ns about testinony given by Gage’s
treating doctor. The doctor testified that there was no reason
for Nichols to lie about how the injury occurred unl ess he was
attenpting to “cover up sone type of abuse.” Nichols contends
that Dr. Deweese was allowed to specul ate and thereby to invade
the province of the jury with this comment. W disagree. As
t he Comonweal th correctly argues, the jury was aware that Dr.
Deweese suspected abuse by the fact that he invol ved the police
and social workers. Hi's opinion did not indicate his belief in
the guilt or innocence of Nichols, a matter that was | eft intact

for jury determ nation:
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Generally, expert opinion testinony is
adm tted when the issue upon which the
evidence is offered is one of science and
skill, Geer’'s Admir v. Harrell’s Admir, 306
Ky. 209, 206 S.W2d 943 (1947), and when the
subject matter is outside the conmon
know edge of jurors. O Connor & Raque Co.

v. Bill, Ky., 474 S.W2d 344 (1971).
Presumably, jurors do not need assistance in
the formof an expert opinion that the
defendant is guilty or not guilty. However,
they usually do need the assistance of a
medi cal expert in determ ning the cause of a
physi cal condition in order to understand

t he evidence and determ ne the ultimate fact
in issue. KRE 401; KRE 702.

Stringer v. Conmmonweal th, 956 S.W2d 883, 889-90 (Ky. 1997).

Finally, N chols contends that the trial court erred
in failing to direct a verdict of acquittal. W disagree. It
was not “clearly unreasonable” for the jury to have found
Ni chols guilty of the abuse of Gage in light of the Iimted

evidence that it heard and eval uated. Commonwealth v. Benham

816 S.W2d 187 (Ky. 1991). Therefore, while a directed verdi ct
was not warranted, a new trial is required.

The judgnent of the McCracken Circuit Court is
vacated, and this matter is remanded for a new trial consistent
with this opinion.

ALL CONCUR
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