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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.1!
M NTON, JUDGE: On June 27, 2003, Antonio Sinpson was arrested
by the Covington police and charged with first-degree

trafficking in less than ei ght ounces of marijuana, a

1

Seni or Judge Joseph R Huddl eston sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



m sdemeanor.? Because he was driving at the time of his arrest,
the police inpounded Sinpson’s car and secured a search warrant.
The search of the car uncovered seven bags of marijuana and
three sets of digital scales. Based on this evidence, Sinpson
was indicted for trafficking in marijuana over five pounds.® He
filed a notion to dism ss the indictnent on grounds of double

j eopardy because by the tine of his indictnent, he had al ready
di sposed of the m sdeneanor with a guilty plea in district
court. After the circuit court denied the notion, Sinpson
entered a conditional guilty plea, reserving an appeal fromthe
denial of his notion to dismss. W hold that doubl e jeopardy
did not prevent the later trafficking charge; thus, we affirm
the circuit court’s order denying dismssal.

On the date of Sinpson’s arrest, the Covington Police
Departnment received reliable information that Jerem e Johnson
was trafficking in marijuana. The police arranged for a
confidential informant to conduct a transaction wth Johnson.
Johnson arrived at the point of purchase in a car driven by
Si npson. Before Johnson got out of the car, police saw Sinpson
hand Johnson a freezer bag that appeared to contain marijuana.
Johnson pl aced the freezer bag into another bag and left the

vehicle. At that point, the officers approached Johnson, who

2 Violation of Kentucky Revised Statutes (KRS) 218A. 1421(2)(a) is a
Cl ass A m sdeneanor

3 Violation of KRS 218A.1421(4) is a Class C felony.
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fled on foot. He was |later caught with approxinately 425 grans
of marij uana.

Meanwhil e, Officer Bill Conrad renoved Sinpson from
his car and conducted a patdown search. O ficer Conrad found
two bags of narijuana, a cell phone, and $740 in cash on
Si npson’ s person. Sinpson was arrested and initially charged
wi th m sdenmeanor trafficking in eight ounces or |ess of
marijuana. |In a plea bargain in district court, the charge was
amended to possession of marijuana,* to which Sinpson pled
guil ty.

After Sinpson’s arrest on the m sdeneanor, the
Covi ngton Pol i ce Departnent inpounded his car and transported it
to the evidence garage. A search warrant was obtai ned; and on
July 30, 2003, a search was conducted. The search reveal ed
sufficient evidence for the police to believe that Sinpson was
trafficking in marijuana. The Kenton County grand jury indicted
Sinpson for trafficking in five pounds or nore of marijuana.

Sinpson filed a notion to dism ss the indictnent
against him arguing that to try himon the trafficking charges
woul d put him®“in jeopardy twice in violation of [his]
constitutional rights . . . based upon [his] plea of guilty on
August 12, 2003[,] to the anmended charge of possession of

marijuana arising out of the sane incident for which [he] stands

4 KRS 218A. 1422, a dass A m sdemeanor.
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[I]ndicted.” The Kenton G rcuit Court denied his notion; on the
sane day, Sinpson entered a conditional plea of guilty to a
| esser trafficking charge,® reserving the right to appeal from
the denial of his notion to dismss. This appeal follows.
On appeal, Sinpson nakes the sane argunent that he
made in circuit court. Specifically, he clains that the
m sdeneanor charge of possession and the felony charge of
trafficking both arose out of the events that occurred on
June 27, 2003; since possession is a lesser included offense of
trafficking, Sinpson clains it was error for himto be charged
with both offenses. Sinpson alleges that his constitutiona
guar ant ee agai nst doubl e jeopardy was violated. W disagree.
Both the Fifth Arendnent to the United States
Constitution and Section 13 of the Kentucky Constitution secure
an individual’s protection agai nst double jeopardy. The Fifth
Amendrent specifically states “that no person shall ‘be subject
for the sanme offence to be twice put in jeopardy of life or

linb.””® KRS 505.020 provides further protection against “unfair

> Sinpson pled guilty to trafficking in eight (8) or nore ounces but
|l ess than five (5) pounds of marijuana, in violation of
KRS 218A. 1421(3), a Cass D felony, for which Sinpson was sentenced
to a maxi mum confi nement of two years.

® Commonweal th v. Burge, 947 S.W2d 805, 808 (Ky. 1996), quoting US
Const. Anend. V.




or oppressive prosecution” by prohibiting conviction for nore
t han one offense that is “included in the other.”’

In Bl ockburger v. United States,® the United States

Suprene Court elucidated the test applicable to clainms of double
j eopardy. The Court held, “[t]he applicable rule is that, where
t he sane act or transaction constitutes a violation of two

di stinct statutory provisions, the test to be applied to
deternm ne whether there are two offenses or only one is whether
each provision requires proof of an additional fact which the

ot her does not.”°

So long as each statute “requires proof of an
addi tional fact which the other does not,” then double jeopardy
does not occur.

Al t hough the Supreme Court |ater pronounced a separate

test for double jeopardy in the case of Grady v. Corbin, ! that

test was overruled by the Court’s decision in United States v.

Di xon. ' Relying on the decision in Dixon, the Kentucky Supreme
Court has held that in Kentucky, “double jeopardy issues arising

out of multiple prosecutions henceforth will be analyzed in

7 KRS 505.020(1)(a).

8 284 U 'S 299, 52 S . 180, 76 L.Ed. 306 (1932).

° Id. at 304.

9 1d.; see also, Burge, supra, at 809.

1495 U S. 508, 110 S.Ct. 2084, 109 L.Ed.2d 548 (1990).

2 509 U.S. 688, 113 S. . 2849, 125 L.Ed.2d 556 (1993).



accordance with the principles set forth in Bl ockburger v.

United States and KRS 505. 020."13

Wth regard to the rel ati onship between possessi on and
trafficking charges, “under our current statutes, possession of
a controlled substance is a | esser offense included within the

trafficking charge.”

The Kentucky Suprenme Court has also held
that it is “error to convict [an individual] of being an
acconplice to the possession with intent to sell and the sal e of
marij uana, when the charges arose fromthe sane incident.”?*®

Despite these hol dings, there was no error under the
facts for Sinpson to be charged with both m sdeneanor possession
of marijuana and felony trafficking in marijuana. Al though
possession of marijuana is a | esser-included of fense of
trafficking in marijuana, the charges in this case did not arise
fromthe same incident.

The facts of this case mirror the hypothetica

situation posed by the Kentucky Suprene Court in Beaty v.

Conmmonweal th. *®* In Beaty, |aw enforcement officers pulled a

vehi cl e over because they had observed it weaving on the

hi ghway. Upon approaching the vehicle, the officers snelled “a

13 Burge, supra, at 811.

14 Jackson v. Conmonweal th, 633 S.W2d 61, 62 (Ky. 1982).

15 Mangrumv. Commonweal th, 674 S.W2d 957, 958 (Ky. 1984).

16 125 S.W3d 196 (Ky. 2003).



strong odor of anhydrous ammonia.”?’

After arresting the driver,
the officers conducted a search of the vehicle. The search
reveal ed “substantial evidence of illegal drug activity,”
including “three small bags of marijuana, a bag of cocaine, a
set of scales, and other assorted drug paraphernalia.”® A bag
in the back seat of the vehicle contained “a piece of burnt
al umi num foil bearing methanphet am ne resi due” and severa
i ngredi ents used in the manufacturing of methanphetamne; in the
trunk, the police officers found three propane tanks and a jar
cont ai ni ng met hanphet ami ne residue.!® The driver was indicted on
numer ous counts, including possession of a controlled substance
in violation of KRS 218A. 1415 and manuf act uri ng nmet hanphet am ne
in violation of KRS 218A.1432(1)(a). He was later convicted on
both the possession and the manufacturing charges. ?°

On appeal, the driver argued that his convictions for
possessi on and manuf act uring net hanphet am ne viol ated his
constitutional guarantee agai nst double jeopardy. Citing a

Col orado case, the Court agreed, stating that “possession of

nmet hanphetam ne [is] a |lesser included of fense of manufacturing

7 1d. at 201.

8 1d.
¥ 4.
20 .



met hanphet ami ne for purposes of doubl e jeopardy.”?' And,

conparing this case to their earlier decision in Mangrumv.

Commpnweal th, the Court held that “under the facts of this case,

[the defendant] could not al so be convicted of a separate
of fense for possessing the nethanphetam ne that he
manuf act ur ed. ” 22

But, despite their belief that the facts precluded a
conviction for both possession and manufacturing, the Court went
on to state that the threshold question “is whether the
manuf act uri ng and possession convi ctions were predi cated upon
t he sane underlying facts. Wthout this factual unity, nmultiple
convictions are not proscribed.”? The Court noted that
convictions for both possession and manufacturing
met hanphet am ne woul d have been justified in this case “if the
met hanphet am ne that he was convicted of possessing was not the
same net hanphet ani ne that he was convi cted of nmanufacturing.”?*
The Court further stated:

[I]f the conviction of possession was

prem sed upon the nethanphetam ne found in

the jar in the trunk of the vehicle,

KRS 505.020(1)(a) would require that the

possessi on convi ction be vacated. However,
if the conviction was prem sed upon the

2L 1d. at 211.
22 1d. at 212
2 d.

2 1d. at 213.



nmet hanphet am ne resi due found on the piece
of burnt alumnumfoil in the duffel bag in
t he back seat, the conviction would not
necessarily violate KRS 505.020(1)(a). This
resi due woul d have been sufficient to
support a conviction under KRS 218A. 1415(1),
and a reasonable jury could have believed
that this residue was not a product of the
manuf acturing process occurring in the trunk
of the vehicle, e.g., the residue

repr esent ed net hanphet am ne purchased on the
street or manufactured el sewhere and used
personal Iy by Appellant. Wth such a
finding, a reasonable jury could have

convi cted Appel I ant of manufacturing

nmet hanphet am ne (based upon the

manuf acturing process occurring in the trunk
of the vehicle) and possessi on of

nmet hanphet am ne (based upon the residue
found in the back seat) without violating
KRS 502.020(1) (a). >

The facts of the present case indicate that the
m sdeneanor possessi on charge stemmed fromthe patdown search of
Si npson, while the felony trafficking charge arose follow ng a
search of Sinpson’s vehicle sone three days later. These facts
parall el the theoretical situation discussed by the Court in
Beaty. W agree that had the police found only the marijuana in
Si npson’s car, convictions for both possession and trafficking
of that marijuana woul d have violated Sinpson’s constitutiona
guar ant ee agai nst doubl e jeopardy. But because the possession
charge stemred fromthe marijuana the police found during their
pat down of Sinpson and the trafficking charge arose fromthe

signi ficant amount of marijuana and the digital scales that the

% |1d. (Citation omtted).



police found in the car after the vehicle was inpounded and a
search warrant obtained, conviction on both charges was
constitutionally perm ssible. A reasonable jury could have
found that the marijuana on Sinpson’ s person was for his own
personal use, while the significant anobunt of marijuana in the
car was for trafficking. Thus, the separate charges for
possession and trafficking were perm ssible.

The difference in time between the patdown and the
search of the car bolsters our belief that Sinpson’s charges did
not spring fromthe sane incident. Although the charge date for
both crinmes was June 27, 2003, the date when the police pulled
Si npson over, the trafficking charges did not arise until
June 30, 2003, when the police discovered the marijuana in his
car. Sinpson seens to argue that the police erred by failing to
conduct a warrantless search at the tinme of his initial arrest,
stating:

[t]he Oficers had the right to conduct a

warrant |l ess search of the vehicle right then

and there under two separate exceptions to

the warrant requirenent; nanely, a search

incident to a lawful arrest and a search

based on probabl e cause (the marijuana seen

in plain view inside the vehicle) and

exi gent circunstances. |nstead, however,

the Oficers chose to have the vehicle towed

to the Covington evidence garage to conduct

a search pursuant to a warrant on the

foll ow ng busi ness day, which was three days
| ater.
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W do not find fault with the officers’ actions in choosing to
secure the car and obtain a search warrant before conducting a
search of Sinpson’s car.

For these reasons, the decision of the Kenton Grcuit

Court i1s affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Deanna L. Denni son Gregory D. Stunbo
Covi ngt on, Kent ucky Attorney Ceneral of Kentucky

David A Smith
Assi stant Attorney Ceneral
Frankfort, Kentucky
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