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BEFORE: TACKETT, TAYLOR, AND VANMETER, JUDGES.

TACKETT, JUDGE: Gegory Groce appeals fromthe judgnent of the
Cinton Grcuit Court that he is guilty of fleeing or evading in
the first degree and sentencing himto five years’ inprisonnent.
Groce rai ses nunmerous issues on appeal, but the dispositive
issue is whether the trial court’s instructions to the jury
deprived himof a unaninous verdict. Although he failed to

preserve the issue for appellate review by objecting to the



tendered instructions, we choose to review the substantive
grounds for this issue pursuant to the pal pable error rule,
Kentucky Rule of Crim nal Procedure (RCr) 10.26. Consequently,
the judgnent of the Cinton Crcuit Court is reversed and
remanded for a new trial.

In May 2003, Groce’s nother-in-law, Carol Looper,
call ed 911 about a donestic dispute with her son-in-|aw.
According to Looper, she and Groce argued after he struck his
four year-old daughter on the armleaving a red mark. G oce
then drove away in a white Neon with blue stripes and Looper
wanted police to catch him Sheriff Kay Riddle went to Looper’s
home, but Groce’s wife had already taken their children and | eft
on foot. Meanwhile, Oficer Stephen Martin spotted the Neon and
recogni zed Groce, so he activated his lights and siren. |nstead
of pulling over, G oce drove away at a high rate of speed,
passi ng ot her cars across double yellow lines while Martin
pursued himuntil losing sight of the Neon. The next day Ri ddle
and Oficer Brad Cross went to Goce’s hone to serve an arrest
warrant on him \Wen G oce answered the door and saw t he
sheriff on his doorstep, he slamed the door in his face. The
of ficers kicked in the door and arrested him charging himwth
fleeing or evading in the first degree. He was indicted by a

grand jury and convicted of the offense after a jury trial.



Kent ucky Revised Statute (KRS) 520.095 describes the

of fense of fleeing or evading in the first degree as foll ows:

(1) A personis guilty of fleeing or evading
police in the first degree:
(a) When, while operating a notor
vehicle with intent to elude or flee,
t he person know ngly or wantonly
di sobeys a direction to stop his or her
not or vehicle, given by a person
recogni zed to be a police officer, and
at least one (1) of the follow ng
condi ti ons exists:

1. The person is fleeing inmediately after
conm tting an act of donestic violence as
defined in KRS 403. 720;

2. The person is driving under the influence
of al cohol or any other substance or

conbi nati on of substances in violation of
KRS 189A. 010;

3. The person is driving while his or her
driver's license is suspended for violating
KRS 189A. 010; or

4. By fleeing or eluding, the person is the
cause, or creates substantial risk, of
serious physical injury or death to any
person or property;

The indictnent failed to include the | anguage in subsection

(a)(1l) referring to fleeing after commtting an act of donestic

vi ol ence.

Nevert hel ess, the Commonweal th introduced testinony

from nunmerous w tnesses, nmuch of it hearsay, that G oce had

struck his four year-old daughter and |left a mark on her arm

before failing to stop at Martin's direction. Goce’'s tria

counsel failed to object to the introduction of inadm ssible

hear say evi dence.



At the conclusion of its case, the Commonweal th noved
to anend the indictnent to charge Groce under KRS
520.095(1)(a)(1). RCr 6.16 permts an indictnent to be amended
“any tinme before verdict or finding if no additional or

different offense is charged and if substantial rights of the

def endant are not prejudi ced. I ndeed, Groce’s tria

counsel agreed to the anending of the indictnent, and the jury
was instructed that it could find Goce guilty of fleeing or
evading in the first degree if it believed beyond a reasonabl e
doubt

a) In this county on or about March 4, 2003,
and before the finding of the indictnent
herein he operated a notor vehicle with
intent to flee or elude; and

b) He know ngly or wantonly di sobeyed the
direction to stop his notor vehicle which
direction was given by a person which he
recogni zed to be a police officer; and

c) 1) the Defendant was fleeing i mediately
after inflicting physical injury upon a
famly nmenber; or
2) that his act of fleeing or eluding
caused or created a substantial risk of
serious physical injury or death to any
person or serious injury to property.

The jury convicted Groce and recomended a sentence of five
years’ inprisonnent. After his trial, G oce obtai ned new
counsel and filed a nmotion for a new trial arguing that the jury
shoul d not have been instructed on fleeing after inflicting a
physical injury on a famly nmenber. He contended that he had no

opportunity to prepare a defense agai nst evidence that he had



injured his daughter inmediately prior to evading a police
officer. The trial court overruled the notion after a hearing,
and this appeal followed.

G oce’'s brief lists four issues on appeal: the tria
court’s decision allowi ng the Comonwealth to anend the
indictment at the close of its case, the trial court’s refusa
to grant a directed verdict of acquittal, the inproper adm ssion
of bad acts evidence, and the denial of his right to a unani nous
verdict. We will examne only the issue of the trial court’s
instructions to the jury; however, we will discuss evidence
supporting other issues as necessary to explain our decision.

G oce made a notion for a directed verdict at the
concl usi on of the Commonweal th’s case; however, he failed to
renew the notion after the defense testinony and the
Commonweal th’s rebuttal evidence. At trial, Goce was the only
witness to testify for the defense. He stated that he did not
strike his daughter, but he grabbed her by the armto prevent
her from chasing a go-cart and possibly getting hurt. G oce
claimed that his nother-in-law, who believed that he had struck
the little girl, pulled a gun on himduring their argunment, so
he left and wal ked to a friend s house. He contended that he
did not drive the Neon that day because his |license was
suspended for driving wthout insurance and further asserted

that he has to wear prescription sunglasses at all times. G oce



testified that he was wearing sungl asses when the officers
arrested himand denied shutting the door in their faces. He
said he was unaware that the police were at his house until they
ki cked the door in. The Comonwealth called Cross as a rebuttal
wi tness. Cross knew Groce because they had been in schoo
t oget her, and he was present when Groce was arrested. He
testified that G oce had not worn prescription sunglasses in
school or on the day that he was arrested.

The Kentucky Suprenme Court has previously held that
failure to renew a notion for a directed verdict renders the

i ssue unpreserved for appellate review. Baker v. Comonweal th,

973 S.W2d 54 (Ky. 1998). Moreover, there was sufficient

evi dence to convict G oce of fleeing or evadi ng under KRS
520.095(1)(a)(4) which states that a defendant is guilty if,
“Ibly fleeing or eluding, the person is the cause, or creates
substantial risk, of serious physical injury or death to any

person or property. . . .” Bell v. Commonweal th, 122 S. W 2d

490, 497 (Ky. 2003) defines “substantial risk” as follows:
arisk that is "[a]nple,” "[c]onsiderable in
degree ... or extent,"” and "[t]rue or
real; not imaginary." Accordingly, it is
clear that not all risks are substantial--
hence the phrase "low risk"--and not every
hypot heti cal scenario of "what m ght have
happened” represents a substantial risk. In
any trial, the issue of whether a
def endant's conduct creates a substantia
risk of death or serious physical injury
"depends upon proof" and reasonabl e



i nferences that can be drawn fromthe
evi dence.

During his testinmony, Martin was asked whether he felt
endangered at any tinme while he was pursuing G oce s car.
Martin said that he did not take risks because there were other
nmotorists on the road and that he did not feel endangered.
However, in response to a question about whether Goce’'s driving
endangered anyone el se on the highway that day, Martin stated
his opinion that it did. The officer testified that G oce
passed two cars across double yellow |lines and drove at high
speeds. However, Martin also said that he did not know how fast
he and Groce were driving and that Groce’s car did not cone
close to the cars he passed. Nevertheless, taken in the |ight
nost favorable to the Commonweal th, the evidence of Goce’s
driving was sufficient for a jury to determne that it posed an
actual risk of serious injury or death. Therefore, the trial
court committed no error in denying his notion for a directed
verdi ct of acquittal based on the theory that he, by fleeing or
evadi ng, caused a serious risk of injury or death to others,
Next, we exam ne the evidence introduced to prove that
Groce was fleeing or evading imedi ately after causing physica
injury to a famly nmenber. First, we note that, of all the
Commonweal th’s witnesses, only Goce’s nother-in-law offered
conpet ent evidence that Groce had struck and injured his

daughter. Before police arrived at Looper’s house, the children

-7-



had all left with their nother. Thus, no police officer ever
saw the child or heard her describe being struck by G oce. Nor
was there any evidence of a nedical exam Neither Goce’ s wfe,
nor his daughter was called as witnesses. KRS 500.080(13)
defines physical injury as “substantial physical pain or any

i mpai rment of physical condition.” Looper testified that G oce
struck his daughter and left a red mark between her el bow and
her shoul der and that the girl said Daddy hurt her. That is al
t he conpetent evidence that was presented regardi ng G oce
causing a physical injury to a famly nenber, and it does not
establish that Goce’s daughter suffered “substantial physica
pain or any inpairnent of physical condition.” Consequently,

t he Commonweal th did not introduce sufficient evidence for a
reasonable juror to find that G-oce had injured a famly

i mredi ately prior to fleeing or evading.

The Kentucky Suprenme Court has previously held that
jury instructions which allow a defendant to be convicted under
alternate theories of guilt deprive himof a unani nous verdi ct
if there is no evidence to support one of the theories of qguilt.

Boul der v. Commonweal th, 610 S.W2d 615, 617 (Ky. 1980). The

instruction in this case allowed the jury to find Groce guilty
if they believed that his conduct created a substantial risk of
serious physical injury or death to any person or property or if

he was fleeing imediately after inflicting physical injury upon



a famly menber. The instruction gives us no way to ascertain
whi ch theory of guilt each juror believed. Consequently, since
there was insufficient evidence to convict Goce of first-degree
fl eeing or evading after commtting an act of donestic violence,
this instruction failed to neet the unani nous verdi ct

requi renent of RCr 9.82 and Wlls v. Commonweal th, 561 S.W2d 85

(Ky. 1978). Qur state Suprene Court has determ ned that “the
deni al of a unaninmous verdict--where the error is properly
preserved--is not subject to a harm ess error analysis.”

Burnett v. Conmmonwealth, 31 S.W3d 878, 883 (Ky. 2000). Wile

Groce concedes that the issue was not preserved for appellate
review, he argues that it is subject to review for pal pable error
under RCr 10.26 which states as foll ows:

A pal pabl e error which affects the

substantial rights of a party may be

consi dered by the court on notion for a new

trial or by an appellate court on appeal,

even though insufficiently raised or

preserved for review, and appropriate relief

may be granted upon a determ nation that

mani fest injustice has resulted fromthe

error.
We believe that manifest injustice would result if we all owed
this verdict to stand in light of the fact that G oce was
deprived of his fundanental due process right to have every
el enent of the charge agai nst himproven beyond a reasonabl e

doubt. Consequently, this case is reversed and remanded for a

new trial .



TAYLOR, JUDGE, CONCURS
VANMETER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON
VANMETER, JUDGE, DI SSENTING | respectfully dissent.

In Coomonweal th v. Pace, 82 S.W3d 894, 895 (Ky. 2002), the

court discussed the standard of review for a claimof pal pable
error:

An appellate court may consider an issue
that was not preserved if it deens the error
to be a "pal pable" one which affected the
defendant's "substantial rights" and
resulted in "mani fest injustice.” RCr 10. 26.
I n determ ni ng whet her an error is pal pabl e,
"an appellate court nust consider whether on
t he whol e case there is a substantia
possibility that the result would have been
any different.” Conmonwealth v. Ml ntosh,
646 S.W2d 43, 45 (Ky. 1983).

An appellate court nust review the entire case to
ascertain whether the result would have been different absent
the error. Pace, 82 S.W3d at 896. In ny view, “a review of
t he case absent the error” in this instance requires a review
assumng the jury had been instructed correctly. So, if the
jury in this case had been instructed correctly, | do not
believe there is a “substantial possibility that the result
woul d have been any different.” |In fact, the evidence of
appellant’s guilt is much nore conpelling in this case than it

was i n Pace.
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