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BEFORE: COMBS, CH EF JUDGE; DYCHE AND KNOPF, JUDGES.

KNOPF, JUDGE: Following a jury trial in February 1991, Sanuel
Graves was convicted of two counts of capital nurder and ot her
of fenses stemm ng fromthe 1989 slayings in Tonpkinsville of

Mar garet Bail ey and LaRon Rai ney. By judgnent entered April 30,
1991, the Monroe Circuit Court sentenced himto life in prison
wi thout parole for at |east twenty-five years. Qur Suprene

Court affirmed Graves’s conviction and |life sentence in an



unpubl i shed opi nion rendered July 1, 1993.' |In August 2002,
Graves noved pro se for RCr 11.42 relief fromthe 1991 judgnent
on the ground that trial counsel had failed to conmunicate the
Commonweal th’s offer of a plea bargain. By order entered August
11, 2003, the trial court denied Gaves's notion, and G aves,
still pro se, has appealed. W affirm

As Graves correctly notes, defense counsel has an
affirmative duty to notify the defendant of any plea offers by
the prosecution, and failure to do so may constitute ineffective
assistance.? At the evidentiary hearing on Gaves’s notion,
G aves testified that it was not until about March 2002 when his
father, who had been active in his defense, recalled counsel’s
havi ng nentioned that the Commonweal th had made a plea offer
In response to Graves’s inquiry, his fornmer counsel confirned
t hat the prosecution had offered to recommend a sentence of
sixty or sixty-five years in exchange for Gaves’'s guilty plea.
Graves thereupon brought his present notion, testifying that
counsel failed to nmake himaware of this offer.

G aves’'s forner counsel testified, however, that not
only did he nmake both Graves and his father aware of the offer,

both orally and in witing, but he urged Graves to accept it.

1 91-SC-458- MR (July 1, 1993).

2 Phamv. United States, 317 F.3d 178 (2" Cir. 2003); Johnson v.

Duckworth, 793 F.2d 898 (7'" Gir. 1986).



Graves ultimately declined the offer, however, apparently
because of his desire to argue that LaRon Rai ney, an infant, had
been killed accidentally, not intentionally. Unfortunately, the
two prosecutors who tried G aves’'s case and Graves’s father had
died prior to the hearing, so the trial court was confronted
sinply wwth Gaves’s and his forner counsel’s dianetrically
opposed recol l ections. The trial court credited counsel’s
testinmony and found that there had been a plea offer, but that
counsel had not failed to communicate it. Accordingly, it held
that Graves was not entitled to RCr 11.42 relief.

G aves contends that the trial court erred by relying
on former counsel’s uncorroborated testinony. He also argues
that just as the court may not accept a defendant’s guilty plea
wi t hout establishing on the record that the plea is know ng and
voluntary, so a defendant should not be deened to have rejected
a plea offer unless the rejection is in witing and appears on
the record. Gaves has cited no authority for either
contention, and neither is persuasive.

The finder of fact nust often nake credibility
determ nati ons anong uncorroborated wi tnesses. The attorney’s
testinmony in this case was substantial evidence upon which the

trial court was entitled to rely. Its finding that the attorney



notified Graves of the prosecution’ s plea offer was thus not
clearly erroneous and so may not be disturbed on appeal .3

There is a vast difference, furthernore, between a
guilty plea, by which the defendant wai ves numnerous
constitutional rights and which requires the court’s
participation, and the rejection of a plea bargain, which |eaves
t he defendant’s rights intact and which need not, indeed should
not, involve the court.* Wile defense counsel may find it good
practice to nenorialize plea negotiations, to require that the
negoti ati ons be made a part of the record would unduly burden
t hem and woul d risk involving the court prematurely in the plea
process.

In sum the trial court did not err by finding that
G aves’s counsel comunicated the Commonweal th’s plea offer and
thus did not render ineffective assistance as Graves all eged.
Accordingly, we affirmthe August 11, 2003, order of the Mnroe
Crcuit Court.

ALL CONCUR

3 Owens- Corni ng Fiberglas Corporation v. Golightly, 976 S.W2d
409 (Ky. 1998).

* Fraser v. Commonweal th, 59 S.W3d 448 (Ky. 2001); Commonweal th
v. Corey, 826 S.W2d 319 (Ky. 1992); Johnson v. Duckworth,
supr a.
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