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BEFORE: TACKETT AND VANMETER, JUDGES; M LLER, SENI OR JUDGE.?!
M LLER, SENIOR JUDGE: R&R, Inc. of Louisville (R&R) and Apex
I ndustries (Apex) appeal from an opinion and order of the
Franklin Grcuit Court granting summary judgnent to the
Commonweal t h of Kentucky, Finance and Adm nistration Cabi net
(Cabinet), in a contract dispute in which R&R and Apex seek
conpensation for delays in a construction project. Because
conpensation to the appellants for such delays are explicitly
excl uded under their contract with the Cabinet, we affirm

This action arises froma contractual dispute related
to the construction of the Commonweal th Convention Center
Expansi on Project in Louisville, Kentucky (Expansion Project).
The Expansion Project entailed the use of nmultiple contractors.
To expedite the bidding process, the Project was slated for
“fast track” bidding — a practice in which the separate

conmponents of the Project would be subnmitted for bids in “Bid

Packages.” This bidding nethodol ogy all owed specific portions
of the project to be awarded while others were still in earlier
st ages.

On Cctober 31, 1997, Apex entered into a contract with

the Cabinet for the installation of a “fire sprinkler systenf in

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



t he Convention Center Expansion Project. On Novenber 7, 1997,
R&R entered into a contract with the Cabinet to provide “l abor
and material” for Phase | construction of the Expansion Project.
Both contracts established an initial project conpletion date
for Apex’s and R&R' s work of March 14, 1999.

Service Fabrication, Inc. was awarded the contract for
erection of the structural steel for the Project. Pursuant to
its contract with the Cabinet, it was to conplete its work on or
before July 31, 1998. Unfortunately, Service Fabrication fel
substantially behind schedule. Wthout the structural steel in
pl ace, neither Apex nor R&R could carry out its required work.

On Decenber 3, 1998, the Cabinet issued an “Advice of
Change” order advising the appellants that the Phase |
conpl eti on date had been extended until June 25, 1999, in order
to allow Service Fabrication to “catch up” with its work. The
Change Order stated that the revised conpletion date woul d not
result in any increase to the contract anount for the
contractors, such as the appellants, who were affected by the
delay. As a result of the delays, the actual contract fina
conpl etion date for Apex did not occur until August 14, 1999,
and the final conpletion date for R&R did not occur until
Novenber 30, 1999.

As a result of the delays, Apex and R&R requested

addi ti onal conpensation fromthe Cabinet, which was denied. The



appel  ants subsequently filed actions in Franklin G rcuit Court
seeki ng damages for the delays. The appellants clai mned damages
related to extended job site costs, added | abor costs, | ost
productivity, acceleration costs, and forfeiture of other

busi ness opportunities. On January 15, 2004, the circuit court
entered an order granting summary judgnent to the Cabinet.

The standard of review on appeal when a trial court
grants a notion for summary judgnent is whether the trial court
correctly found there were no genuine issues as to any nateri al
fact and that the noving party was entitled to judgnent as a

matter of | aw Pal mer v. International Ass’'n of Machinists, 882

S.W2d 117, 120 (Ky. 1994); Stewart v. University of Louisville,

65 S. W3d 536, 540 (Ky. App. 2001); Kentucky Rules of G vil
Procedure (CR) 56.03. The novant bears the initial burden of
convincing the court by evidence of record that no genui ne issue
of fact is in dispute, and then the burden shifts to the party
opposi ng summary judgnent to present "at |east sone affirmative
evi dence show ng that there is a genuine issue of material fact

for trial." Steelvest, Inc. v. Scansteel Service Center, Inc.,

807 S.W2d 476, 482 (Ky. 1991); see also City of Florence,

Kentucky v. Chi pman, 38 S.W3d 387, 390 (Ky. 2001). "The party

opposi ng summary judgnent cannot rely on their own clains or
argunments wi thout significant evidence in order to prevent a

sumary judgnent." Wner v. JH Properties, Inc., 50 S.W3d 195,




199 (Ky. 2001)(citing Harker v. Federal Land Bank of Louisville,

679 S.W2d 226 (Ky. 1984)). The court nust view the record in
the light nost favorable to the non-novant and resol ve al

doubts in his favor. Comonwealth v. Wiitworth, 74 S. W 3d 695,

698 (Ky. 2002); Lipsteuer v. CSX Transportation, Inc., 37 S. W3d

732, 736 (Ky. 2000). "The inquiry should be whether, fromthe
evi dence of record, facts exist which would nmake it possible for
t he nonnoving party to prevail. |In the analysis, the focus
shoul d be on what is of record rather than what m ght be

presented at trial." Wlch v. American Publishing Co. of

Kentucky, 3 S.W3d 724, 730 (Ky. 1999); see also Mirphy v.

Second Street Corp., 48 S.W3d 571, 573 (Ky. App. 2001). An

appel l ate court need not defer to the trial court's decision on
summary judgnment and will review the i ssue de novo because only

| egal questions are involved. See Lewis v. B & R Corp., 56

S.W3d 432, 436 (Ky. App. 2001); Barnette v. Hospital of Loui sa,

Inc., 64 S.W3d 828, 829 (Ky. App. 2002); Hall ahan v. The

Courier Journal, 138 S.W3d 699, 704-705 (Ky. App. 2004).

The construction and interpretation of a contract,
i ncl udi ng questions regardi ng anbiguity, are questions of lawto

be decided by the court. H bbitts v. Cunberland Vall ey Nationa

Bank & Trust Conpany, 977 S.W2d 252, 254 (Ky. App. 1998); First

Commonweal th Bank of Prestonsburg v. West, 55 S.W3d 829, 835

(Ky. App. 2000). The cardinal rule of contract interpretation



is that all words and phrases in the contract are to be given

their ordinary neanings. O Bryan v. Massey-Ferguson, Inc., 413

S.W2d 891 (Ky. 1966); Fay E. Sans Money Purchase Pension Pl an

v. Jansen, 3 S.W3d 753, 757 (Ky. App. 1999). Any contract or
agreenent nust be construed as a whole, giving effect to al
parts and every word in it if possible. The |ega
interpretation of a contract should be made in such a way as to
make the prom ses nutually binding on all parties unless such a
construction is wholly negated by the | anguage used. See

Associ ation of Arny & Navy Stores v. Young, 296 Ky. 61, 176

S.W2d 136 (Ky. 1944); City of Louisa v. New and, 705 S. W 2d

916, 919 (Ky. 1986). In the absence of anbiguity a witten
instrument will be enforced strictly according to its terns, and
a “court will interpret the contract's terns by assigning

| anguage its ordi nary neani ng and wi thout resort to extrinsic

evidence.” Frear v. P.T.A Industries, Inc., Ky., 103 S.W3d

106 (Ky. 2003).

The appel l ants’ principal argunent is that Article 14
of their contract with the Cabinet, rather than Article 16,
applies in the present situation. Article 16, the provision of
t he appellants’ contract with the Cabinet which directly
addresses i ssues of delays and extensions of tine, states as
foll ows:

Article 16 - Del ays and Extensions of Tine




It is agreed that tinme is of essence for
each and every portion of this contract and
where under the contract an additional tine
is allowed for the conpletion of any work,
the newtine limt fixed by such extension
shal | be of the essence of this contract.
Provi ded, the Contractor shall not be
charged with |iquidated damages or any
access cost when the delay in conpletion of
the work is due to:

(1) any preference, priority, or allocation
order duly issued by the governnent;

(2) unforeseeabl e cause beyond the contro
and without the fault or negligence of the
Contractor, including but not restricted to,
acts of God, or of the public eneny, acts of
the Omer, acts of another Contractor in the
performance of a contract with the Omer,
fires, floods, epidem cs, quarantine
restrictions, strikes, freight enbargoes and
unusual | y severe weat her; or

(3) any del ays of subcontractors or
suppl i ers occasioned by any of the causes
specified in subsection (1) and (2) of this
article:

on condition that the Contractor shall
within fifteen (15) cal endar days of the
occurrence of the event, notify the
Architect in witing. The Architect shal
ascertain the facts and extent of the del ay
and notify the Contractor within a
reasonable tinme of its decision in the
matter. Any change in the contract tine
resulting fromany such claimshall be
incorporated in a change order. An
extension of tinme shall not be construed as
cause for extra conpensation under the
contract. Extensions of tinme relating to
conceal ed conditions as defined in Article
15 shall be governed by the provisions of
that article. (Enphasis added).



We believe the provision “[a]ln extension of tine shal
not be construed as cause for extra conpensation under the
contract” is dispositive in this case. Application of the
nor mal neani ng of these words produces an interpretation that
contractors such as Apex and R&R are not entitled to additiona
paynent in the event of nere delays in the conpletion of work
schedule. We believe the circuit court correctly analyzed the
di stinction between Articles 14 and 16 of the contract, and
therefore adopt its reasoning:

In this [Article 16] and other articles, the
Owner means the [Cabinet] and the Contractor
means R&R and Apex. The [Cabinet] issued
change orders to R&R and Apex that extended
their contract conpletion dates. The

[ Cabi net] maintains that R&R and Apex are
not entitled to additional conpensation
because Article 16 states that ‘[a]n
extension of tinme shall not be construed as
cause for extra conpensation.” The
[Cabinet] interprets this sentence to be a
“no damages for delay” clause. These

cl auses, though harsh, are generally
enforced. See Hunphreys v. J.B. Mchael &
Co., 341 S . W2d 229, 233 (Ky. 1960); G een
Pl unmbi ng & Heating Co. v. Turner Constr.
Co., 742 F.2d 965, 966 (6'" Cir. 1984).

R&R and Apex assert that the sentence in
Article 16 is not a “no damages for del ay”
provi sion. Apex reads the sentence to nmean
that “if an extension of tinme is granted to
a particular contractor, then the extension
is not automatically deened to warrant
addi ti onal conpensation. [] Apex believes
that the sentence refers to situations where
a contractor needs extra tinme and when
extensions will not alter a critica
contract date or a conpletion date. [] R&R



refers to decisions in other jurisdictions
that strictly construe “no damage for del ay”
clauses. See, e.g., E.C_ FErnst, Inc. v.
Manhattan Constr. Co. of Tex., 551 F.2d
1026, 1026 (5'" Cir. 1977). Both parties
argue that since Article 16 does not clearly
prohi bit damage clainms for delays, they can
recover del ay-rel ated damages fromthe

[ Cabi net] .

R&R and Apex al so believe that Article 14 of
the contract mandates that the [Cabinet]
adjust their contract prices for the del ay.
Article 14 is titled “Changes in the Wrk,”
and states in relevant part that:

The Owner, without invalidating the
contract, may as the need ari ses,
unilaterally order changes in the work
in the formof additions, deletions or
ot her revisions. Such changes in the
wor k shall be authorized by Change
Order signed by the Oaer and
Architect. The Contract Sum and the
Contract Conpletion Time will be

adj usted accordingly.

Here, the [Cabinet] unilaterally revised its
contracts wth R&R and Apex by extending
their contract conpletion dates. Pursuant
to Article 14, R&R and Apex argue that the

[ Cabi net] Comonweal th then needed to adj ust
the “Contract Suns” for R&R and Apex. The

[ Cabi net] contends that Article 14 only
applies when it orders change orders for
extra work. But Article 14 all ows change
orders for “additions, deletions, or other
revisions.” One or nore of these categories
could be interpreted to include extending

t he contract conpletion date. R&R and Apex
woul d then be entitled to additional
conpensation fromthe [Cabinet].

R&R and Apex fail to convince the Court.
Article 16 applies because it is titled
“Del ays and Extensions of Tine” and is the
only contractual provision that addresses



t hese categories. The article addresses
del ays caused by the [Cabi net] or other
contractors, and it states that tine

ext ensi ons do not warrant additi onal
conpensation. Since R&R and Apex received
time extensions due to delays allegedly
caused by the [ Cabinet] and Service
Fabrication, R&R and Apex are not entitled
to extra conpensation fromthe [Cabinet].
See Hunphreys, 341 S.W2d at 233; G een

Pl unbi ng, 742 F.2d at 966.

Article 16 woul d have unequivocally
controlled the situation if R&R and Apex
initially requested tine extensions. The
article provides that if a delay is caused
by the [Cabinet] or another contractor, such
as Service Fabrication, then the other
contractors, such as R&R and Apex, can
request time extensions if they will be

del ayed. Al though R&R and Apex did not
request extensions, the [Cabinet] apparently
knew t hat they woul d be del ayed and
consequent |y extended their contract
conpletion dates. Had the correct Article
16 procedure been foll owed, R&R and Apex
woul d have | earned about the delay and
requested time extensions, or they nmay have
been subject to |iquidated damages.?

Undoubt edly the [Cabi net] woul d have granted
the tinme extensions since it unilaterally
extended their contract deadlines. The
Court woul d be elevating formover substance
if it found that because the correct Article
procedure was not followed to the letter,
Article 16 does not control.

Article 16 is nore applicable than Article
14 because the | atter does not address

2 Anot her way of interpreting Article 16 is that except for the first
sentence, the parties neant the article to solely address when contractors
may be subject to |iquidated danages if delays occur at no fault of their
own. Since the sentence stating that tinme extensions do not nerit extra
conpensation is enbedded in the |iquidated damages provision, it could be
argued that the parties did not mean the sentence to be a “no damages for
del ay” clause. The Court, neverthel ess, believes that the parties neant
Article 16 to address delays and tinme extensions in situations besides the
I i qui dat ed danages context for the reasons set forth in the text.

10



del ays and tinme extensions. Article 14
addr esses when the [Cabi net] orders changes
in work, such as requesting additional work
or equi pnment changes, not changes in
contract conpletion tinmes. Courts hold that
specific contractual provisions control “in
cases of anbiguity.” See State Auto. Mit.
Ins. Co. v. Ellis, 700 S.W2d 801, 803 (Ky.
App. 1985). Article 16 controls because it
specifically addresses delays and tine
extensions. The article also states that
the tinme extensions “shall be incorporated
in a change order,” and that a tine
extensi on does not warrant additiona
conpensation. The article, therefore,

aut hori zes the issuance of change orders
that extend contract conpletion dates

wi t hout adjusting contract awards.

Apex asserts that the main reason for the
Article 16 provision that tinme extensions do
not warrant additional conpensation is
because Article 14.2, titled M nor Changes,
authorizes the Architect to allow m nor
changes that “do not involve additiona
const.” The Court disagrees. The Architect
may only authorize mnor changes under
Article 14.2 if the changes “do not involve
addi ti onal cost or extension of the Contract
Conpl etion Date.” Since Article 16

aut hori zes the extension of contract

conpl etion dates, the parties neant Article
16 to apply to different situations than the
situations that Article 14.2 addresses.

The appel lants further contend that the contract

interpretation principles that the contract be construed as a

that the contract be construed against the drafter, and

that the contract be interpreted so as to afford bilatera

protection to the parties conpels an interpretation that they

are entitled to additional conpensation as a result of the

11



del ays. However, as the cardinal rule is that contract terns be
given their ordinary neaning, and such interpretation of the
phrase “[a]n extension of tinme shall not be construed as cause
for extra conpensation” produces a result that the appellants
are not entitled to additional conpensation as a result of the
del ays, these alternative principles are not operative in the
present case.

For the foregoing reasons the judgnment of the Franklin

Circuit Court is affirned.
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