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BEFORE: SCHRODER, TAYLOR, AND VANMVETER, JUDGES.

SCHRCDER, JUDGE: Janes Harrison appeals the trial court’s
granting of the appellees’ notion to dismss for failure to
state a claim on some counts, and for granting sumrmary j udgnent

agai nst Harrison on the remaining counts. A detailed analysis



of Harrison’s clains confirnms the trial court’s decision was not
in error, hence, we affirm

On January 22, 1999, Harrison filed a conplaint, pro
se, in the Boyle Crcuit Court against various Kentucky
Departnent of Corrections personnel enployed at the Northpoint
Training Center prison facility in Burgin, Kentucky. The
conpl aint sought relief pursuant to 42 U S.C. § 1983, 42 U S.C
§ 1985, and 42 U.S.C. 8§ 1986, based upon various all eged
incidents relating to disciplinary matters and to Harrison's
treatnent as an inmate of the Departnent of Corrections. On
February 19, 1999, Harrison filed an anendnent to the origina
conplaint. The anmendnent sought to add additional defendants
and al so all eged additional incidents in support of his origina
cl ai nms.

On March, 22, 1999, the appellees filed a notion to
dismss for failure to state a clai mupon which relief could be
granted. On April 29, 1999, the trial court entered an order
granting the appellees’ notion to dismss. On May 17, 1999,
Harrison filed a “Mdtion to Amend Judgnment and Order Pursuant to
CR 59.7

On August 3, 2001, after an appeal to this Court,! the
trial court allowed Harrison to anmend his conplaint and it was

filed August 30, 2001. An answer was filed Cctober 18, 2001.
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Harrison noved for partial summary judgnent on Novenber 26,
2001. On Decenber 17, 2001, appellees filed a “Mdtion To
D smss, For Sunmary Judgnent, And Response To Plaintiff’s
Motion For Partial Summary Judgnent”. On January 2, 2002,
Harrison filed additional grounds in support of summary judgnent
and a reply to appellees’ notion to dismss and for sunmary
judgnment. On January 3, 2002, the trial court denied Harrison's
request for partial sunmmary judgnment and granted the appell ees’
motion to dism ss and sunmary judgnent. Harrison’s notion to
alter, amend, or vacate was al so deni ed.

On appeal, Harrison contends the trial court erred in
di smissing his conplaint for failure to state a claimor for
summary judgnent w thout addressing each paragraph of his
clainms. For a conprehensive understanding of this appeal, we
wi |l describe the anended conplaint, which is part of the
record. The pro se anmended conplaint is typed and divided into
seventy-one nunbered paragraphs (there are two paragraphs 41).
The first five paragraphs deal with jurisdiction, venue, and the
parties. Harrison's “Cause of Actions” begin w th paragraph
si X, which paragraph incorporates by reference, the actions,
i nactions, intentional conduct, negligent conduct, statutory,
regul atory and constitutional violations of each appellee to
Harri son. Paragraphs seven through fifty-five briefly described

nunerous facts or allegations which Harrison contends give rise
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to his causes of action. Paragraph fifty-six incorporates the
original conplaint by reference. Paragraph fifty-seven accuses
t he appel |l ees of harassing Harrison. Paragraph fifty-eight
cites a nunber of constitutional, statutory, and regul atory
provi sions which Harrison contends were viol ated, although there
is no cross reference between the actions or inactions of the
appel l ees to the law violated. Paragraphs fifty-nine and sixty
are under “Clainms” which attenpts to create joint and severa
liability anong the appellees and includes a claimfor nental
duress caused by violation of Harrison’s civil, vested,

regul atory, statutory, and constitutional rights. A string
citation of Constitutional rights are also alleged to have been
vi ol ated, but again, without any reference to particul ar acts.
Par agr aphs si xty-one through seventy-one are |isted under
“Relief” and appear to be a demand for relief, but again, there
is no cross reference to the specific clains in paragraphs seven
through fifty-five.

The original conplaint, incorporated by reference by
par agraph fifty-six, is also part of the record and covers the
same causes of action as the anmended conplaint, but adds a few
facts. After readi ng numerous paragraphs in the anended
conplaint and the conplaint, we realize many paragraphs add

facts or refer to other paragraphs, which if read together,



support a particul ar count or cause of action? Harrison's
appel l ate brief takes this approach (although we recognize the
trial court did not have the benefit of this grouping). The
appel l ate brief contains argunents (a) through (n) and groups
the paragraphs as if together they support a particular count,
or argument. Therefore, belowis listed the argunent or count,
together with a summary of the paragraphs in the anended
conplaint, referred to as “P-[_]”, and a summary of the counts
in the original conplaint, referred to as “C[_]".

After listing both the argunment and its supporting
par agr aphs, we will give our analysis. Qur analysis will review
t he paragraphs in the anended conplaint, and the origina
conplaint to see if they contain “a short and pl ain statenent of
the claimshowing that the pleader is entitled to relief. ”

CR 8.01(1)(a). This requirenent is for facts, not just for

conclusions. See Pike v. CGeorge, 434 S.W2d 626 (Ky. 1968);

Security Trust Co. v. Dabney, 372 S.W2d 401 (Ky. 1963); Bank of

Marshall County v. Boyd, 308 Ky. 742, 215 S.W2d 850 (1948).

Were there is a claimfor relief stated, we will then review
t he subsequent materials (i.e. affidavits, depositions, etc.)
under CR 56.02 to see if there is a genuine issue as to materi al

facts and whether the noving party was entitled to a judgnent as

2 See CR 10.02.



a matter of law See Steelvest, Inc. v. Scansteel Service

Center, Inc., 807 S.W2d 476 (Ky. 1991).

A. PRI SON JOBS

Harri son contends KRS 197.070(1) nandates the prison
provi de enpl oynent for all prisoners, including Harrison.

P-32. Westerfield failed and/or refused Harrison a job in
violation of CPP 10.1 and ot her CPP s.

P-49. Sapp by his actions and/or inactions has failed and/or
refused to provide enploynent for all prisoners in the
penitentiaries as required pursuant to KRS 197.070(1).

P-52. Mrgan and Sapp have failed and/or refused to create jobs
for inmates, and/or used the available jobs to punish innates
and/or create an informant-type system

C14 & C19. Duplicates P-49 & P-52.

KRS 197.070(1) does provide that “[t] he Departnent of
Corrections shall provide enploynent for all prisoners. ”
Even if we assune the prison is not providing Harrison with a
job, his claimnust fail for at |east two reasons. First,
nei ther the anmended conpl aint nor the original conplaint joined
t he Departnent of Corrections as a party. The Departnent of
Corrections is an indispensable or necessary party under CR
19.01 in order to be able to grant Harrison's request for
relief. Secondly, if the Departnment of Corrections had been

made a party, prisoners do not acquire “rights” or standing to
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l[itigate this issue under this type of statute per the United

States Suprene Court. See Sandlin v. Conner, 515 U S. 472, 115

S.C. 229 3, 132 L.Ed. 2d 418 (1985). Therefore, the tria
court did not err in dismssing this count.
B. PRI SON CLOTH NG

Harri son contends KRS 197.070(2) allows prisoners to
receive privately furnished clothing and the Departnent is
returni ng such clothing, contrary to the statute.
P-50. Sapp has inplenented CPP 17.1 (effective May, 2000) which
prevents Harrison fromobtaining privately furnished clothing as
provi ded pursuant to KRS 197.070(2).

The statute inposes a requirenment on the prison to
furnish uniforns, and all the usual and suitable clothing for
all state prisoners. The private clothing exception does not
require the prison to allow private clothing but subtracts
private clothing fromthe state requirenment of what it has to
provide. Also, nore inportantly, the Departnent of Corrections
runs the prisons and is an indispensable party under CR 19. 01,
but was not made a party. Therefore, the trial court did not
err in dismssing this count.
C. SHAVE & CUT

Harri son contends he was shaved and given a haircut in
pri son by someone not |icensed as a barber in violation of KRS

317.410 et seq.



P-41. Sinms, Canterberry, and John Doe(s) threaten to use force
against Harrison and did in fact use force against Harrison in
vi ol ations of the Constitution, regulations, and CPP's, and
wi t hout notice and/ or due process, did shear the hair from
Harrison’s head and face.
P-41 & CG-6. On Decenber 1, 1998, Canterberry and Sinms did act
as |licensed barbers wthout a barber’s |icense and outside of a
| i censed establishnent when they used tools of the barber’s
prof ession and/or w thout being nedically certified when they
practiced the use of barbering to forcibly shear the hair from
Harrison’s head and face in violation of KRS 317 et seq. and
CPP.

KRS 317.420(2) requires a person practicing barbering
for the general public to obtain the appropriate license. A
pri son barber shop is not open to the general public but is a
state institution wherein the Departnent of Corrections sets the

standards for who can cut and shave hair. See Commobnweal t h,

Board of Exam ners of Psychol ogy v. Funk, 84 S.W3d 92 (Ky.App.

2002), for a discussion of the professional equival ents for

state institutions. Also, the Departnment of Corrections was not
a party under CR 19.01. Therefore, the trial court did not err
in dismssing this count.

D. POLYGRAPH EXAM



Harri son conpl ains in one paragraph that he was not
gi ven a pol ygraph exam nation, and in the next that he was given
a pol ygraph exam nation. He cites P-51, but that discusses
classifications discussed |ater.

P-29. Sapp and Morgan arbitrarily denied Harrison's request for
a pol ygraph exam nation, a privilege usually granted other

i nmat es, thus denying Harrison the sane treatnent, fairness and
access as other inmates simlar situated.

P-53. Sapp has inplenented the use of pol ygraph exam nation

wi t hout proper authority, which is arbitrary and/or w thout
procedural safeguards.

Harri son does not give us enough facts under CR 8.01
to evaluate whether this is an actual controversy. Also, KRS
197.020 all ows the Departnment of Corrections to fornul ate and
prescribe all necessary regulations for discipline in the
penitentiaries, and for the governnent of prisoners in their
departnent and conduct. Even if we had concl uded this count
attacks a known regul ation, the failure to make the Depart nent
of Corrections a party under CR 19.01 was fatal, and the tria
court did not err in dismssing this count.

E. CLASSI FI CATI ON SCORI NG

Harri son conpl ai ns that upon incarceration in 1986, he

was given a custody score. In 1992, there was a change in the

classification scoring which added fourteen points to his score,
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whi ch Harrison contends is in violation of KRS 446.083(3) which
prohi bits statutes from applying retroactively.
P-51. Morris and John Doe(s) changed the classification
policies and/or applied the 1992 classification policies
retroactively and in violation of KRS 446.080(3), which has
i ncreased Harrison’s custody score by adding an additiona
fourteen points.

Harrison is msreading the statute. KRS 446.083(3) is
a rule of construction which does not forbid statutes from bei ng
retroactive, but as a rule of construction, statutes shall not
“be retroactive, unless expressly so declared.” Also, prisoners
have no constitutional right to a particular security

classification. Mody v. Daggett, 429 U S. 78, 97 S. C. 274,

50 L. Ed. 2d 236 (1976). Even if Harrison had a clai munder
this count, the statute of limtations, KRS 413.120, would bar
or extinguish the claim Therefore, the trial court did not err

in dismssing this count.

F. RI NG CONVERSI ON

Harri son contends that two prison enpl oyees converted

or illegally confiscated a gold ring of his.

P-7. On Novenber 17, 1998, Bill Case and Lonni e Matl ock
confiscated Harrison's gold signet ring and failed to return the

ring.
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P-8. Doug Sapp and Janes Morgan failed to direct their

subordinates to return Harrison's ring.

P-22. John Doe(s) gave false and m sl eading i nformation
concerning Harrison's ring and caused the confiscation of the

gol d signet ring.

On first blush, P-7 does appear to present a claim
under CR 8.01. However, as the anended conpl aint reveals, the
ring was not kept by the enpl oyees but confiscated and
i ntroduced into evidence in a disciplinary proceedi ng.

Omnership of the ring wll depend on the outconme of the

di sci plinary proceedi ng, and be determ ned therein. Possession
of the ring is with the Departnment of Corrections, not the two
enpl oyees that confiscated, not converted, the ring. Therefore,

the trial court did not err in dismssing this count.

G CONFI DENTI AL | NFORMVANTS

Harri son contends the use of confidential informants
inprisonis limted to use before an adjustnent conmttee or

classification commttee.

P-23. John Doe(s) and/or m sleading informtion was used
agai nst Harrison on or about January, 1999, for the purpose of

classification and/or transfer in violation of CPP 9. 18.
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P-24. Charles Howell used confidential information against
Harrison during the Decenber disciplinary hearing on the offense
referred to in paragraph 15 know ng he was w thout authority to

use such information pursuant to CPP 9. 18.

P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
submtted to them about the other appellees’ abuse, harassnent,

and unfair treatnents directed toward Harri son.

P-43. Mrgan and Howel | violated CPP 9.18 by using or
permtting to be used confidential informant information by a
hearing officer and/or by using staff as the source of

confidential informant information.

C-18. Doug Sapp permtted the illegal use of informants to

all ow the other appellees to confiscate the ring.

Agai n, the Departnent of Corrections was not nade a
party under CR 19.01 which would be necessary if we were to

prohi bit the use of informants. Also, in Glhaus v. Wl son, 734

S.W2d 808 (Ky.App. 1987), this Court recognized the legitimte
institutional needs of assuring safety and control of inmates,

preserving the disciplinary process, and the use of informants.
On keeping the informants confidential, we said: “Revealing the

names of informants could lead to the death or serious injury of

-12-



some or all of them . . .” 1d. at 810. This Kentucky rule of
law al l ows the use of informants as long as the prison provides
a nmethod of keeping the informant’s identity confidential, while
assuring the inmates that the information is reliable. Id.

Therefore, the trial court properly dismssed this count.

H. DI SCI PLI NARY APPEAL (over the ring)

This count involves the gold ring discussed earlier in
“E v
P-15. On Decenber 10, 1998, Bill Case issued a disciplinary
report charging Harrison with a category 4 Item 14 infraction
knowing it was fal se and/or not based on reliable evidence.
C-7. Unauthorized Transfer of Property. Case states in the
disciplinary report as foll ows:

“During the course of an investigation, |
received reliable information (sic) |IMJohn
Carter, #084380 was attenpting to sell a
ring discribed (sic) as being gold in color
with seven (7) white stones surrounded by
twel ve (12) blue stones. The ring in
guestion was on IMCarter’s property |ist
dated 6-13-97 and 7-4-96 (sic) |IMCarter
was placed in SMJ on 11-18-98 (sic) at which
time he did not have possession of the ring.
On 11-17-98 (sic) | received information
that the ring was in the possession of I M
James Harrison, #095435. [|IMMHarrison could
not provi de docunentation as being the owner
of the ring nor was this type ring described
on any of his forms at R & D. To provide
any additional information would reveal the
identity of the source of the confidentia
informati on. The description of the
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incident is sufficient to serve as the
inmates (sic) sunmmary of the confidentia
information to be used at the adjustnent

hearing. Al information forwarded to the
adjustnment O ficer for his review and
determnation of reliability. Investigation
is still on going (sic).”

P-16. Bill Case w thheld excul patory evi dence and added
unverified statenents in the disciplinary report and threatened
Harrison’s assigned | egal aide and witnesses with disciplinary
actions if they assisted in Harrison’s defense.

C-11. Adds Charles Rader, and Carl Jones to P-16 and says this

occurred between Novenber 17, 1998, through Decenber 17, 1998.

P-17. Danny Bottom as supervisor in paragraph 15 above, failed

and/or refused to conduct any type of investigation.

C- 9. Adds Decenber 10, 1998, to P-17.

P-18. Roger Sowder, in charge of the investigator’s review
referred to in paragraph 15 above, failed and/or refused to
col | ect evidence, knowi ng that the disciplinary report was
fal se.

C-10. Adds the date, Decenber 12, 1998, to P-18.

P-19. Mrgan, Howell, Sowder, and Jones’ bl anket policies of

denying witnesses to inmates in segregation denied Harrison due

process and a right to present a defense.

C-8. Case and Matl ock used detention orders, segregation, and

informants to w n.

-14-



P-20. Rader, Jones, and Case interfered with Harrison's
attenpts to have wi tnesses and prepare a defense for charge

al | eged in paragraphs 14 and 15.

P-21. On Decenber 17, 1998, Charles Howell, the hearing officer
hearing the charge referred to in paragraph 15, found Harrison
guilty, knowng it was fal se.

C-3. Duplicative of P-21.

P-33. Mrgan, Mrris, and Sapp failed and/or refused to
investigate the facts and circunstances raised in each of
Harrison’s adm ni strative appeal s, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.

P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
subm tted and/ or designated to them about the other appellees’
abuse, harassnment, and unfair treatments directed toward

Harri son.

P-47. Howell denied Harrison adequate findings of fact, and

ot her due process raised in Harrison' s adm nistrative appeal on
the Category 4 item 15 disciplinary report nentioned in

par agraph 15 above and in violations of CPP 15.6 and CPP 9. 18.
P-55. Bill Case violated Harrison's right for a fair and
impartial disciplinary hearing over the offense in paragraph 15

above, by: 1) wi thhol ding evidence, excul patory and ot herw se
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statenents; 2) by threatening Plaintiff’s | egal aide and ot her
| egal aides gaining and confirmng information for a defense; 3)
by maki ng concl usi ons and/or allegation as to Harrison's ring
and/or the ring nentioned by alleged informants; 4) by bringing
a false disciplinary report against Harrison, and 5) by
interfering with obtaining statenents from ot her w tnesses such
as Marion Buris, who could have verified allegations concerning
Harrison’s ring.

It is obvious to this Court that in this count, and in
“M, that Harrison is trying to appeal the disciplinary action
involving the gold ring. Appeals fromdisciplinary actions nust
be filed in the circuit court within one year of the

institutions final action. See MIlion v. Rayner, 139 S W3d

914 (Ky. 2004); and KRS 413.140. Wth our Court’s earlier
ruling that the trial court should have filed the tendered
anmended conpl aint, the amended filing relates back to the tine
tendered (May 17, 1999), and thus the appeal was tinely. “Wile
technically original actions, these inmate petitions share many
of the aspects of appeals. They invoke the circuit court’s

authority to act as a court of review” Smth v. O Dea, 939

S.W2d 353, 355 (Ky.App. 1997). As a court of review, the
circuit court reviews the adm nistrative agency’s decision for

error, not de novo. In Harrison’s case, the circuit court
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granted summary judgnent. O Dea sets the standard for summary
j udgnent in disciplinary proceedings.

In these circunstances we believe summary
judgnment for the Corrections Departnent is
proper if and only if the inmate s petition
and any supporting materials, construed in
light of the entire agency record
(including, if submtted, administrators’
affidavits describing the context of their
acts or decisions), does not raise specific,
genui ne issues of material fact sufficient
to overcone the presunption of agency
propriety, and the Departnent is entitled to
judgnent as a matter of |law. The court nust
be sensitive to the possibility of prison
abuses and not dismss legitinmate petitions
nmerely because of unskilled presentations.
Jackson v. Cain, 864 F.2d 1235 (5'"
Cr.1989). However, it nust also be free to
respond expeditiously to neritless
petitions. By requiring inmtes to plead
with a fairly high degree of factua
specificity and by reading their allegations
inlight of the full agency record, courts
will be better able to perform both aspects
of this task. [Id. at 356.

Appl ying this standard, we are considering the
argunents in “M here with “H because they both cover the
di sciplinary action over the gold ring. The United States
Suprene Court has instructed us that if “sone evidence” exists
whi ch supports the decision arrived at by the prison
di sciplinary body, the circuit court may not disturb that

deci sion on appeal. Superintendent Massachusetts Correctiona

Institution, Walpole v. Hill, 472 U S. 445, 105 S. C. 2768, 86

L. BEd. 2d 356 (1985). Qur reading of the record supports the
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circuit court’s grant of sunmmary judgnment affirm ng the

di sciplinary action of the Departnent of Corrections over the
ring. To summarize a |lengthy record, the Departnent received
information that another inmate’s ring ended up with Harrison's
property. After the confidential informant’s information was

t aken, an investigation was conducted which reveal ed John
Carter, inmate no. 084380, had in his property list, a gold ring
wi th seven white stones surrounded by twelve bl ue stones.
Harrison was found to have an identical ring which was not so
described on his property list. Carter’s explanation as to what
happened to this ring (placed it on his father’'s hand at his
funeral) was shown by the guard acconpanying Carter to not have
happened. Harrison's explanation as to how he cane into
possession of the ring was al so questionabl e (Recei pt dated 12-
2-98 for the “Underground Jewelry & Repair” from Ri chnond, Ky.,

i ndi cated Charley Harrison purchased in May of 97, a gold Ky.
Cluster style ring, size 11, saphire (sic) & dinond (sic)

stones, paid cash). His property list fromthat tinme lists
simply three gold rings, no further explanation. W believe the
record bel ow contains “sonme evidence” to conply with Smth v.

O Dea, 939 S.W2d 353 (Ky.App. 1997) and therefore we affirmthe
circuit court’s grant of sunmary judgnment dism ssing Harrison's
di sci plinary appeal.

| . DI SCI PLI NARY PROCEEDI NG (covering the shave and cut)
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Harri son was upset that he was puni shed for not
cutting his hair and not shaving. The issue of barber |icensing
was di sposed of in “C' above and will not be considered part of
this count. “I”, “J”, and “L” all deal with his infraction,
forced cut, disciplinary proceedi ng, and puni shnent.

P-11 & CG3. On Novenber 27, 1998, John Thonpson issued Part |

of a disciplinary report charging Harrison with a category 3
Item 2 infraction knowing that it was fal se and/ or not based on
reliabl e evidence.

P-12 & G 4. Anthony Cark, in charge of the supervisor’s review
of disciplinary report referred to in paragraph 11 above, failed
and/or refused to conduct any type of investigation to determ ne
if the disciplinary report contained all pertinent data as
required by CPP 15.6.

P-13 & CG5. On Novenber 28, 1998, Roger Sowder, in charge of
the investigator’s review of the disciplinary infraction
referred to in paragraph 11 above, failed and/or refused to
conduct any investigation, collect any evidence, docunents, or
statenments on Harrison’s behalf as required by CPP 15.6 and
charged Harrison with an offense knowing it was fal se and/ or not
based on reliable evidence as required pursuant to CPP 15. 6.
P-14 & C-12. Carl Jones, while acting as the adjustnent hearing
of ficer on Decenber 17, 1998, hearing the charge agai nst

Harrison referred to in paragraph 11 above, found Harrison
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guilty of the offense, knowi ng that the disciplinary report was
fal se and/ or not based on reliable evidence and/or know ng
Harrison was not given notice that his conduct violated any
procedures and/ or knowi ng the procedures were flawed and/ or
contrary to established procedures.
P-33. Mrgan, Mrris, and Sapp failed and/or refused to
investigate the facts and circunstances raised in each of
Harrison’s admi nistrative appeal s, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.
P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
subm tted and/ or designated to them about the ot her appellees’
abuse, harassment, and unfair treatments directed toward
Harri son.
P-54 & C-15. Morgan inplenented NTC policy 12-01-07 without the
approval of LRC and/or follow ng KRS 13A et seq., which
conflicted wwth other policies and statutes, and viol ated
Harrison's rights to be free fromthe use of force and the right
of expression.

Harrison has been in prison for a very long tine. The
prison has a policy against |ong hair and beards. Harrison was
told to get a shave and cut. He did not. He was puni shed and

still refused to get a shave and cut. It was cut for him
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al beit by force. Harrison was incensed and conplains in “I”,
“J”, and “L” that he was disciplined and forced to conply with
the prison rules. He appealed his disciplinary proceedi ng and
lost. On appeal to the circuit court, Harrison conpl ained that
the charges against himwere fal se, that the appell ees never

i nvestigated the charges fully, used force, and didn't give him
a fair shake below. Al the allegations are conclusory. There
are no facts in his anended conpl ai nt or conpl ai nt whi ch support
his accusations. The circuit court found:

Plaintiff has not denonstrated that he has
been deprived of any right secured by the
constitutional amendnents that he clains
have been violated. He has denonstrated no
violation of his procedural due process

ri ghts under the Federal Fourteenth
Amendnment. Wolff v. MDonnell, 418 U. S.
539, 94 S. . 2963, 41 L.Ed.2d 935 (1974).
He has not indicated what penalty was

i mposed in connection with the disciplinary
proceedi ngs to which he was subject, and,
therefore, has not denonstrated a | oss of a
federally protected liberty interest.
Confinenment in admnistrative segregation
does not represent a deprivation of a
|iberty interest. Sandin v. Conner, 115
S.Ct. 2293, (1995). Neither has he made any
showi ng of conduct on the part of the

def endants “so reprehensible as to ‘shock

t he conscience’ of the Court.” Ri nmer-Bey
v. Brown, 62 F.3d. 789, 790 n.4 (6'"
Cir.1995).

We agree with the circuit court. Harrison does not
present us with sufficient facts under CR 8.01. Therefore,

there is no issue of fact. Cearly there is no issue of |aw on
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the facts given. Harrison does not |ike the outcone but gave
the circuit court no legal reason to reverse. Therefore, the
circuit court did not err in dismssing this count.
J. DI SCI PLI NARY SEGREGATI ON

Harri son contends he was held in segregation
consecutively while he should have been held on concurrent
puni shments. The rest of his argunment in “J” is discussed in
“17.
P-33. Mrgan, Mrris, and Sapp failed and/or refused to
investigate the facts and circunstances raised in each of
Harrison’s admi nistrative appeals, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.
P-36. Mrgan and Sins continued to hold Harrison in the
segregation unit after January 18, 1999, once Harrison’s
di sci plinary segregati on sentence expired w thout providing
Harri son reasons and/ or due process.
P-37. Sinms increased Harrison' s sentence and nunber of days in
di sciplinary segregation fromforty-five to sixty days w thout
notice and/ or due process in violation of CPP 15.6 and contrary
to the instructions set out in Part-11 of the disciplinary
report and final hearing of Decenber 17, 1998, which gave

Harrison credit for tinme served.
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P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
subm tted and/ or assigned to them about the other appellees’
abuse, harassnment, and unfair treatnments directed toward
Harri son.
P-46. Sins, Mrgan, and Sapp denied Harrison due process by
hol ding himin a segregation unit w thout reason, violating CPP
10.2 and CPP 18 et seq.
P-48. Sins falsified docunents in an attenpt to justify hol ding
Harrison in a segregation unit after the expiration date on his
ordered disciplinary segregation sentence.

Harrison is wong, again. The record does contain the
di sciplinary actions Harrison is referring to. The discipline
for the unauthorized transfer of property (the gold ring)
resulted in disciplinary segregation for forty-five days. The
i ncident involving the haircut and shave resulted in another
fifteen days disciplinary segregation. There is nothing in
ei ther decision fromthe hearing/appeal that indicates the tine
is to be served concurrently. He was given credit for tine
served (CRTS), but that is factually different fromtine to be
served concurrently. Therefore, the circuit court did not err
in dismssing this count.

K. CLASSI FI CATI ON DETERM NATI ON
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Harri son contends he was inproperly reclassified by a
classification commttee.
P-33. Mrgan, Mrris, and Sapp failed and/or refused to
investigate the facts and circunstances raised in each of
Harrison’s adm ni strative appeal s, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.
P-34. Sins and Canterberry held a classification hearing on or
about January 13, 1999, w thout providing Harrison notice and/or
due process as required pursuant to CPP 18. 1.
P-35. Sins and Canterberry failed and/or refused to provide the
general nature of the alleged confidential informants’
i nformati on before or during the January 13, 1999,
classification hearing in violation on CPP 9.18.
P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
subm tted and/ or assigned to them about the other appellees’
abuse, harassnment, and unfair treatments directed toward
Harri son.
P-44. Judith Morris, Carol WIIlianms, Janes Mrgan, and C ark
Tayl or failed and/or refused to properly investigate conplaints
made by Harrison and they failed and/or refused to house

Harrison in the |least restrictive environnment pursuant to
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Chapter CPP 18 et seq. and they failed and/or refused to ensure
that CPP's were foll owed.

P-45. Sins and Canterberry enpanelled a classification
commttee and had a hearing w thout providing notice and/or

ot her due process when they conducted such hearing in order to
transfer Harrison, and their actions were in violation of CPP
18. 1.

P-46. Sins, Mrgan, and Sapp denied Harrison due process hy
holding himin a segregation unit w thout reason, violating CPP
10.2 and CPP 18 et seq.

The reclassification is alleged to have occurred as a
result of Harrison’s disciplinary action al ready discussed in
“I”. Having affirmed the disciplinary action taken in “I”, the
argunent in “K" becones noot. Even if Harrison's only conplaint
is the severity of punishnment, to include reclassification, he
woul d | ose because decisions as to the custody | evel and the
institution the inmate is to be housed do not trigger any
liberty interests that require due process protections. Newell

v. Brown, 981 F.2d 880-887 (6'" Gir. 1992), cert. denied, 510

U S 842, 114 S. C. 127, 126 L. Ed. 2d 91 (1993); Mahoney v.

Carter, Ky., 938 S.W2d 575 (1997). Therefore, we still believe
the circuit court did not err in “I”.

L. DETENTI ON ORDER ( Novenber 17, 1998)
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Harri son contends he was given a detention order and
pl aced in segregation on Novenber 17, 1998, without notice as to
why.

P-9. On August 14, 1998, and Novenber 18, 1998, Lonni e Matl ock
i ssued detention orders placing Harrison in admnistrative
segregation without providing sufficient notice to Harrison to
articulate a response for a defense or appeal purposes, which
deni ed due process.

C1. Duplicate of P-9

P-10. On August 16, 1998, and Novenber 18, 1998, Janes
Mtchell, Deputy Warden, approved Harrison s placenent in

adm ni strative segregation, know ng that the detention order was
not adequate, false and/or based on unreliable evidence.

C-2 Duplicate of P-10.

P-33. Mrgan, Mrris, and Sapp failed and/or refused to

i nvestigate the facts and circunstances raised in each of
Harrison’s adm ni strative appeal s, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.

This argunment relates back to the shave and haircut
di scussed in “I”. The argunents were fully discussed therein.

M DUE PROCESS
Harri son contends his rights were viol ated, the

proceedi ngs arbitrary, and his puni shnment disproportionate as
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that given to other inmates. This court refers back to the
Decenber 10, 1998, disciplinary action over the gold ring,

di scussed in “H above.

P-20. Rader, Jones, and Case interfered with Harrison's
attenpts to have wi tnesses and prepare a defense for charge

al l eged in paragraphs 14 and 15.

P-25. On March 10, 1999, Bill Case issued Part-I disciplinary
report against Harrison for a category 5 Item4, knowing it to
be fal se and/or not based on reliable evidence.

P-26. Bill Case’'s action in paragraph 25 above, was for the
sol e purpose of harassing Harrison and causing conflicts between
ot her inmates.

P-27. Case interfered wwth Harrison’s private comuni cati on and
denied Harrison's first anmendnent right of expression by
violating CPP 16.1 in prohibiting the processing of Harrison's
mai | .

P-28. Case violated Harrison's right to privacy when Case
issued a disciplinary report to other inmates, giving them
copies of Harrison's letter(s), which included fam |y nenbers’
addr esses.

P-30. Howell, Mrgan, Sapp, and Sins, arbitrarily inposed

di sci plinary punishment on Harrison that was di sproportionate to

other simlarly situated innates.
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P-33. Mrgan, Mrris, and Sapp failed and/or refused to
investigate the facts and circunstances raised in each of
Harrison’s adm nistrative appeal s, grievances, and/or conplaints
about the hearing officer’s decisions, classification decisions,
and/ or about i nproper segregation tine.
P-38. Sinms issued Harrison a disciplinary report for a major
rule infraction of destroying state property, knowing it was
fal se and not based on reliable evidence.
P-39. Rader issued Harrison a disciplinary report for a najor
rule infraction to obtain goods under false pretenses, know ng
it was fal se and not based on reliable evidence.
P-40. Morris, Cark, Taylor, Mrgan, and Sapp failed and/or
refused to adequately investigate the clains and the conplaints
subm tted and/ or assigned to them about the other appellees’
abuse, harassnent, and unfair treatments directed toward
Harri son.
P-44. Judith Morris, Carol WIlians, Janes Mdrgan, and O ark
Tayl or failed and/or refused to properly investigate conplaints
made by Harrison and they failed and/or refused to house
Harrison in the |least restrictive environnment pursuant to
Chapter CPP 18 et seq. and they failed and/or refused to ensure
that CPP's were foll owed.

The issues in the disciplinary action relating to the

gold ring were considered in argunent “M and di sposed of
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therein. P-27 and P-28 do not contain facts, nerely
conclusions. W do not know if they add an issue to the

di sciplinary appeal. Therefore, the circuit court did not err
in dismssing this count.

N. VENUE

Harri son contends the Boyle Crcuit Court dism ssed
part of his conplaint because it was not in the proper venue.
Hi s argunment does not indicate which counts or causes of actions
or clains he is referring to or where they should be, or why. A
readi ng of the order dism ssing his suit does not discuss venue
except to nention that Harrison has sued the appellees for the
same basis in nmultiple foruns.

In reviewwng Harrison's “argunents” in his brief to
this Court, we note that paragraphs 17, 31, 42, and 57 of the
amended conpl aint are not discussed, nor is C 16 of the origina
conplaint. W wll consider those accusations abandoned w t hout
further conment.

For the foregoing reason, the order of D smssal of

the Boyle Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
James Nick Harrison, Pro Se Rebecca Bayl ous
West Liberty, Kentucky Justice and Public Safety

Cabi net
Frankfort, Kentucky
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