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BEFORE: SCHRODER, TAYLOR, AND VANVETER, JUDGES.

VANMETER, JUDGE: John Shrout, a truck driver, was term nated
fromhis enploynent after a positive drug test. However, the
testing was not conducted as required by federal regulations,
and the test results were inaccurate due to the inproper
handling of the tested sanple and Shrout’s use of |egal,
over-the-counter (OTC) nedications. The issues we nust decide

on appeal are whether the enployer’s failure to conply with



federal testing regulations creates an exception to Kentucky’s
enpl oynent at-will doctrine, and whether Shrout has stated a
viable claimfor defamation. W hold that the failure to conply
with the federal drug testing regul ations does not create an
exception to the enploynent at-will doctrine, but that the

enpl oyer may be liable for defamation for failing to accurately
report the test results. Therefore, we affirmin part and
reverse in part.

l. Fact s.

According to Shrout’s conplaint and first anended
conpl ai nt,! he was enpl oyed by The TFE Group, Inc. as a
| ong-di stance, over-the-road truck driver. As a condition of
this enpl oynment, Shrout was subject to random drug and al coho
testing. On February 15, 2002, Shrout submitted to such a test,
whi ch was adm ni stered by an outside testing facility.
Approxi mately 10 days later, TFE s physician and nedi cal review
of ficer informed Shrout that he had tested positive for
anphet am nes. Shrout disputed the results and inforned his
supervi sor, Eddie Kendrick, that the positive results nust have
been caused by his use of Contact and Vicks Sinex, which are

| egal OTC drugs.

! The circuit court dismssed Shrout’s clai munder CR 12.02(f) for “failure to
state a clai mupon which relief can be granted.” Under such a notion, the

pl eadings are liberally construed in a light nost favorable to the plaintiff,
and the material allegations in the conplaint are regarded to be true. Pike
v. George, 434 S.W2d 626, 627 (Ky. 1968); Gall v. Scroggy, 725 S.W2d 867,
869 (Ky. App. 1987).



At the time Shrout took the initial test, he requested
that the sanple be treated as a split sanple so that a second
test woul d be possible. However, for reasons which are unclear,
the split sanple did not occur and the testing | aboratory did
not retain any portion of the initial urine sanple. After being
notified of the positive test, Shrout requested a second test,
including a blood or hair sanple test. On March 11, 2002, TFE
sent Shrout an evaluation formand a referral to a substance
abuse evaluation firmin Florence, Kentucky. Shrout underwent
an eval uation on March 13, and on March 18 the evaluation firm
issued a clearance to “return to work in a safety-sensitive
position.”

TFE neverthel ess fired Shrout on March 14 based on the
February 26 positive test result. On April 18 Shrout submtted
to a body hair drug test. The results of that test were
negati ve for anphetam ne, denonstrating that the February test
had indicated a fal se positive.

Since the tinme of his term nation by TFE, Shrout has
been unable to find work as an over-the-road truck driver. The
record shows that whenever Shrout applies for a truck driving
position, federal regulations require himto sign a consent and
rel ease formauthorizing TFE to disclose any prior drug testing
results. The disclosures provided by TFE have indicated that

the February 2002 drug test result was positive.
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On Decenber 5, 2002, Shrout filed a conplaint agai nst
TFE and Kendrick claimng wongful term nation (count 1);
defamation (counts Il and I11); and “fraud, oppression, malice
and a wanton disregard for truth and reputation” (count V).
After TFE filed its initial notion to dismss for failure to
state a claim Shrout filed an anended conpl ai nt whi ch added a
nunber of the factual allegations included within the factua
recitation above, and clainmed wongful term nation based on the
failure to conply with federal drug-testing regulations (Count
V), as well as defamation in reporting the results of a flawed
test (Count VI).

After Shrout amended his conplaint, TFE renewed its
nmotion to dismss. The Gant Crcuit Court sustained the
notion. This appeal follows.

1. Wongful D scharge.

The parties agree that Kentucky adheres to the
“termnable at wll” doctrine, in that “[o]rdinarily an enpl oyer
may di scharge [an] at-w Il enployee for good cause, for no
cause, or for a cause that sonme m ght view as norally

"2 |n Firestone Textile Co. Div. v. Meadows, the

i ndef ensi bl e.
Kent ucky Suprenme Court recognized a narrow exception to the

termnable at will doctrine and acknow edged a cause of action

2 Grzyb v. Evans, 700 S.W2d 399, 400 (Ky. 1985). See also Firestone Textile
Co. Div. v. Meadows, 666 S.W2d 730, 731 (Ky. 1983).



for wongful discharge, but only in those limted circunstances
in which (1) the discharge is contrary to a fundanental and

wel | -defined public policy as evidenced by existing law, and (2)
the policy is evidenced by a constitutional or statutory
provision.® “The decision of whether the public policy asserted
neets these criteria is a question of law for the court to
decide[.]”* In Gzyb v. Evans, the Kentucky Suprene Court
further clarified Firestone by stating:

We adopt, as an appropriate caveat to our
decision in Firestone Textile Co. Div. v.
Meadows, supra, the position of the M chigan
Suprene Court in Suchodol ski v. M chigan
Consol i dated Gas Co., 412 Mch. 692, 316
N.W2d 710 (1982). The M chigan court held
that only two situations exist where
"grounds for discharging an enpl oyee are so
contrary to public policy as to be
actionabl e" absent "explicit |egislative
statenments prohibiting the discharge.” 316
N.W2d at 711. First, "where the alleged
reason for the discharge of the enpl oyee was
the failure or refusal to violate a law in

t he course of enploynment." Second, "when
the reason for a discharge was the

enpl oyee' s exercise of a right conferred by
wel | -established | egislative enactnent." 316
N.W2d at 711-12.°

Under pi nni ng any cause of action for w ongful

di scharge is KRS 446. 070, pursuant to which

3 Firestone, 666 S.W2d at 731 (citing Brockneyer v. Dun & Bradstreet, 335
N. W2d 834, 835 (Ws. 1983)).

4 Grzyb, 700 S.W2d at 401.

® 700 S.W2d at 402.



a person injured by the violation of any

statute may recover fromthe of fender such

damages as he sustai ned by reason of the

violation. But this is limted to where the

statute is penal in nature, or where by its

ternms the statute does not prescribe the

renmedy for its violation. . . . \Were the

statute both declares the unlawful act and

specifies the civil renmedy available to the

aggrieved party, the aggrieved party is

[imted to the remedy provided by the

statute.®

Thus, inportant to a finding of wongful discharge is
the requirenent that the public policy nust be defined by
statute and directed at providing statutory protection to the
worker in his enploynment situation.’

In the instant case, Shrout argues that the public
policy violation underpinning his cause of action for w ongful
di scharge is that the drug test which ultimately led to his
term nation did not conply with federal drug testing
regul ations,® that the federal regul ations exist for the
protection of workers who m ght otherw se be subject to
di sciplinary action as a result of flawed test results, and that

enpl oyers cannot take disciplinary actions except based on test

results which conply with the regul ati ons.

61d. at 401. (citation omtted).
" 1d. at 400.

8 49 CF.R, Part 40.



Shrout’s argunment fails for two reasons. The first is
t hat KRS 446. 070, the underpi nning of a wongful discharge,
extends a right of action only for the violation of a Kentucky
statute or a constitutional provision. The protection does not
extend to the violation of a federal regulation.® Since Shrout’s
wrongful discharge claimhinges on the violation of a federa
regul ati on, he cannot benefit from KRS 446. 070.

The second reason Shrout’s argunent fails is that, as
not ed above, the public policy nust be defined by statute and
nmust be directed at providing statutory protection to the worker
in his enploynment situation. Shrout’s analysis relies on
federal drug testing regulations pronul gated under the authority
of the Omibus Transportation Enpl oyee Testing Act of 1991. 10
The federal courts which have | ooked at Congress’s purpose in
enacting this |egislation have acknowl edged enpl oyee rights as
one of the purposes of the |egislation, but have concl uded that
Congress “intended to provide a general benefit to the public by
i ncreasing the level of passenger safety[.]”! Thus, protection
of enployees is not the primary purpose of this statute and the

regul ati ons governi ng drug testing.

° Alderman v. Bradley, 957 S.W2d 264, 266 (Ky.App. 1997).
10 pyb. L. No. 102-143, Title V (1991).
1 Drake v. Delta Airlines, Inc., 923 F. Supp. 387, 392 (E.D.N.Y. 1996), aff’d

in part, rev’d in part, 147 F.3d 169 (2" Gr. 1998); see Parry v. Mhawk
Motors of Mchigan, Inc., 236 F.3d 299, 309 (6'" Gir. 2000).



Shrout clains that the failure to follow the federa
regul ati ons constitutes negligence per se, quoting at |ength

from Al derman v. Bradl ey.

In Alderman, this court recognized
the el ements of negligence per se as being that (1) the
plaintiff nust be a nmenber of the class of persons intended to
be protected by the regulation, and (2) the injury suffered nust
be an event which the regul ati on was designed to prevent. '3
However, as noted, the regulation is primarily designed to
protect the public.

Shrout’s claimis not that he was fired for failing or
refusing to violate a law in the course of his enploynent, and
he cannot make any reasonabl e claimthat he was di scharged for
exercising a right conferred by well-established | egislative
enactnment. This is in contrast to the holdings in Pari-Mitue
derks’ Union v. Kentucky Jockey Cl ub,* which recognized
wr ongf ul di scharge because a worker had authorized a | abor union
to represent himas permtted by statute, and in Firestone, in
whi ch the worker had been fired for filing a workers’
conpensation cl ai m

[11. Defamation

12 957 S.W2d 264 (Ky.App. 1997).
13 1d. at 267.

14 551 S.W2d 801 (Ky. 1977).



Shrout’s claimof defamation is based on TFE s
di scl osure of the positive results of the drug test he took in
February 2002. Shrout argues that since the test was fl awed,
TFE may not publicize the results in disclosures to Shrout’s
prospective enpl oyers.

In order to understand Shrout’s argunent, a review of
t he Departnent of Transportation’s (DOT’s) regulatory schene is
necessary. Under DOT regul ations, *® the enployer is responsible
for nmeeting all applicable procedures and requirenents of

wor kpl ace drug testing, ®

and is “responsible for all actions of
[its] officials, representatives, and agents (including service
agents) in carrying out the requirenments of the DOl agency
regul ations.”

One of those service agents!® is the medical review
officer (“MRO'), ' who has a nunber of inportant functions as the

“i ndependent and inpartial ‘gatekeeper’ and advocate for the

accuracy and integrity of the drug testing process.”?® Anong

15 Procedures for Transportation Workplace Drug and Al cohol Testing Prograns,
49 C.F.R pt. 40.

649 CF.R § 40.11(a).

1749 CF.R § 40.11(b).

8 49 C.F.R § 40.3.

949 CF.R § 40.3. This section defines a Medical Review Officer as “[a]
person who is a |licensed physician and who is responsible for receiving and
reviewi ng | aboratory results generated by an enployer’s drug testing program

and eval uating nedi cal explanations for certain drug test results.”

20 49 C.F.R § 40.123(a).



t hese functions are ensuring review of chain of custody of

sanpl es; providing feedback to enpl oyers and | aboratories;
determ ning whether legitimte nedi cal reasons exist for
confirmed positive, adulterated, substituted, and invalid drug
tests; providing review of enployees’ drug tests; investigating
and correcting problens where possible and notifying appropriate
parti es when necessary (e.g., cancelled or problematic tests, or
incorrect results); and ensuring the tinmely flow of test results
and other information to enployers. ?!

Specifically wwth regard to an enpl oyee’s positive
drug test result, the MROis to contact the enployee, discuss
the test result with the enpl oyee, and attenpt to verify the
test result or to ascertain whether any legitimte nedi cal
reason exists for the test result.?® |If a legitimte nedical
reason exists, the MRO “nust verify the test result as negative.
O herwi se, [he or she] nust verify the test result as
positive.”?® |f the test is verified as positive, the MRO nust
notify the enployee of his or her right to a test of the split
specimen.?* |f the enpl oyee so requests, but the split sanple is

no |l onger available for testing, the entire test nust be

21 49 C.F.R § 40.123(b).
22 49 C.F.R §§ 40.129, 40.131, 40.137.
22 49 C.F.R § 40.137(d).

24 49 C.F.R § 40.153.
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cancel l ed, including the original positive fromthe primary
speci nen, and the enployer, through its designated enpl oyer
representative, nust obtain another sanple under direct
observation.?® “A cancelled drug test is neither positive nor
negative.”%®

In the instant case, Shrout alleges that he gave a
medically legitimte reason which shoul d have caused the MROto
verify the February 16, 2002 test as negative. Failing that,
the MRO shoul d have verified that Shrout’s request for a split
sanple test was not able to be conpleted due to the
unavailability of the split sanple for testing, wth the result
that the test was cancelled, i.e., there was neither a positive
nor a negative result. Notw thstanding these problens with the
primary test sanple, Shrout alleges that the MRO erroneously
verified the primary sanple as positive, and TFE i nproperly
continued to report the test results as positive to subsequent,
prospective enployers. TFE argues “[ Shrout] signed detailed
consent fornms authorizing TFE to release the results of his
prior positive drug test.” Shrout’s counterargunment is that
since the test was properly either a verified negative test or a
cancel l ed test, it should not have been disclosed as a positive

test.

5 49 C.F.R §§ 40.187(d), 40.201(e).

% 49 C.F.R § 40.207.
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In Stewart v. Pantry, Inc., the court summarized the
el emrents of defamation as “(1) defamatory | anguage, (2) about
the plaintiff (3) which is published and (4) which causes injury

to reputation.”?’

The court further defined "defamatory

| anguage” as “language which ‘tends to (1) bring a person into
public hatred, contenpt or ridicule; (2) cause himto be shunned
or avoided; or, (3) injure himin his business or occupation.’”?®
On its face, Shrout’s conplaint made such a case.

Havi ng reviewed TFE s argunents that Shrout consented
to the disclosure and that disclosure to prospective enpl oyers
was privileged, we conclude that both those argunents presuppose
that the test involved was verified positive. As noted, for
purposes of a notion to dismss under CR 12.02, the materi al
al l egations of Shrout’s conplaint are to be taken as true.
Assuming that the facts as alleged by Shrout are true, i.e.,
that the test was not verified positive but was actually
negati ve or cancelled, our viewis that he has stated a cause of
action for defamation sufficient to survive a notion to dism ss.

The judgnent of the Grant Gircuit Court is reversed,

and this matter is renanded to that court for further

proceedi ngs consi stent herew th.

27 715 F. Supp. 1361, 1366 (WD. Ky. 1988) (citing Col unbia Sussex Corp., Inc.
v. Hay, 627 S.W2d 270 (Ky.App. 1982)).

28 715 F. Supp. at 1366 (quoting McCall v. Courier-Journal & Louisville Tines,
623 S.W2d 882, 884 (Ky. 1981)).
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ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Charles W Arnold H. Lawson \Wal ker |
Lexi ngt on, Kent ucky Andrew R Kaake

Ci ncinnati, Chio
Edward J. Lorenz
W1 1lianstown, Kentucky
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