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! Attorney General Gregory D. Stunbo did not participate in this appeal,

havi ng given notice to the Board of his intention not to intervene,
indicating “that the parties already before the Wrkers’ Conpensati on Board
adequately represent all the interests in regard to the constitutionality of
KRS 342.732(1)(a) and 803 KAR 25:125 for which reason he respectfully
declines to appear herein to defend the chall enged statute.”



BEFORE: TACKETT AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. 2

M LLER, SENI OR JUDGE: Appellants, Jimy Howard (Howard) and

D ck Adanms, Attorney (Adans), have petitioned for review of an
opi nion of the Wirkers’ Conpensation Board (Board) entered on
Novenber 5, 2004, which affirmed a decision of the

Adm ni strative Law Judge (ALJ) rendered on July 9, 2004, that
deni ed Adans an attorney fee for services rendered to Howard in
obtai ning an award of Retraining Incentive Benefits (RIB)

agai nst appel | ee Peabody Coal Conpany (Peabody).

Before us appellants argue that 803 KAR® 25: 125, which
sets out the conputation of attorney fee in RIB award cases, is
an unconstitutional violation of federal and state equal
protection rights;% that the award of an RIB claimant’s attorney
fee shoul d be governed by Kentucky Revised Statutes (KRS)
342.320(2)(A); that 803 KAR 25:125 violates public policy; and
that the ALJ's weekly award rate was conputed incorrectly. W
concl ude that Adans’ request for attorney fees is premature and
affirmthe Board.

Howar d, born Cctober 30, 1950, worked in coal m nes

for over thirty years until being laid off on Decenber 2, 2002,

2 Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.

3 Kentucky Administrative Regul ation.

4 United States Constitution, 14'" Anendment; Kentucky Constitution, Sections
[, 11, and I11.



due to the mne closure. Follow ng unrebutted evi dence of
Howard’ s Coal Worker’s Pneunonoconiosis (CW) claim the ALJ
concl uded, pursuant to KRS 342.732(1)(a)l, that Howard suffered
fromthe disease of CW, category 1, and awarded Howard a one
time only RIB of $103.25 per week for a period not to exceed 104
weeks. Despite KRS 342.732(1)(a)2 and 3's prerequisite that
recei pt of said benefits was contingent upon enroll nent and
active and successful participation as a full-time student in a
bona-fide training or education program the record is void of
any docunentation certifying conpliance.

On June 24, 2004, Adans filed a notion for approval of
attorney fee in the anbunt of $2,147.60. A fee agreenent signed
by both appellants indicating paynent of attorney fee upon
recovery of an award of benefits was attached to the notion.

The notion did not reference any enroll nent by Howard in a
trai ning or education program On July 9, 2004, the ALJ
overrul ed the notion, stating:

Pursuant to 803 KAR 25:125, counsel for

[Howard] is entitled to an attorney’s fee

for a retaining [sic] incentive benefit

(RIB) award only if [Howard] has enrolled in

a bona fide retraining programor GED

program and is actually receiving paynents

as a result of the award. There has been no

showi ng by counsel for [Howard] that such is

t he case.

Appel l ants thereafter appealed to the Board, raising

the sane three issues pertaining to attorney fees raised herein.
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Appel lants al so raised for the first tine a conputational error
in Howard’'s award. The Board affirnmed the ALJ on the attorney
fee issues, noting that it was wthout authority to address the
constitutional issues. Although stating with regard to the
conputational issue that the award appears “incorrect on its
face,” the Board concluded that it had no jurisdiction to reach
this issue because Howard failed to preserve or tinely appea
it. The Board noted, however, that Howard coul d seek correction
of the erroneous cal culation by way of a notion to reopen. This
petition for review foll ows.

Qur standard of review of a decision of the Board “is
to correct the Board only where the the (sic) Court perceives
t he Board has overl ooked or m sconstrued controlling statutes or
precedent, or conmtted an error in assessing the evidence so

flagrant as to cause gross injustice.” Wstern Baptist Hospital

v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992). Additionally in
this case, because appellants are claimng that a duly enacted
regul ation is unconstitutional, our review of those issues is de

novo. Commonwealth v. DLX, Inc., 42 S.W3d 624 (Ky. 2001).

Appel | ant Adans first contends that 803 KAR 25: 125
violates state and federal equal protection rights and public
policy. 803 KAR 25:125, titled “Conputation of attorney fee in
award of retraining incentive benefits pursuant to KRS

342.732(1)(a) and interimattorney fee notions,” is promnul gated
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under the statutory authority of KRS 342.260(1). That section
requi res the conm ssioner to pronul gate adm nistrative
regul ati ons necessary to inplenment the workers’ conpensation
chapter. The regulation is also enacted pursuant to KRS
342.270(3), which requires the conm ssioner to pronul gate an
adm ni strative regulation to establish procedures for the
resolution of clainms, and KRS 342. 732 and 342. 792, which set
forth the requirenents for retraining incentive benefits.
Additionally, as stated in the “Necessity, Function, and
Conformty” section of the regulation, it:

(E)stablishes requirenents for conputing

attorney’s fee awards for clains for

retraining incentive benefits in order to

assist with the clains process and al |l ow

claimants to obtain appropriate |ega

assi stance from an attorney.
803 KAR 25: 125, Section 1(2), directs the claimant’s attorney to
file a notion to request an attorney fee “(i)f benefits are
awarded for retraining pursuant to KRS 342.732(1)(a).” Section
2(1)(a) provides for paynment of the attorney fee if the clai nmant
“(i1)s enrolled and has been accepted in a bona fide training
program or GED prograni and (b) “(d)oes not defer the beginning
of benefits pursuant to KRS 342.732(1)(a)5.” Section 2(2)
di rects paynent based on the nunber of weeks of retraining

conpleted by the claimant at the tine the notion for attorney

fee is filed.



Appel | ant Adans’ specific constitutional conplaint is
that he is being treated differently than the enployer’s
attorney because his attorney fee is based on a successful claim
and his client’s enrollnent in training, while pursuant to KRS
342.320(8), the enployer’s attorney gets paid a fee regardl ess
of the outcone of the case. He also conplains that the
regulation is violative of public policy by discouraging
attorneys fromrepresenting R B cl ai nants.

Adams’ al so argues that KRS 342.320(2)(a)® which sets
the formula for conmputing contingent attorney fees foll ow ng
successful resolution of the case, is exceeded in scope and
authority by 803 KAR 25: 125, which places prerequisites and
procedures governi ng when and under what circunstances
contingency fees are due in RI B cases.

We find no nmerit in any of these contentions. W are

of the opinion that the case of Baker v. Shanrock Coal Conpany,

Inc., 985 S.W2d 755 (Ky. 1999), is dispositive. In that case,

t he Supreme Court concluded that an award of attorney fees was
premature until the RIB claimant was eligible to receive the

award. I n Baker, the successful claimant continued working and

SInan original claim attorney's fees for services under this chapter on
behal f of an enpl oyee shall be subject to the following maximumlimts:

(a) Twenty percent (20% of the first twenty-five thousand dollars ($25, 000)
of the award, fifteen percent (15% of the next ten thousand dollars

(%10, 000), and five percent (5% of the renminder of the award, not to exceed
a maxi mum fee of twelve thousand dollars ($12,000). This fee shall be paid
by the enpl oyee fromthe proceeds of the award or settlenent.
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had not enrolled at the tinme the notion for attorney fee was
made. Simlarly, here, the successful clainmnt has not yet
denonstrated conpliance with retraining. As such, Adans’ award
of attorney fees is premature.

Finally, it is agreed by the Board and all parties
that the ALJ erred in arriving at the weekly benefit rate of
Howard's award. 1In addressing this issue, the Board stated:

[Howard] is correct that, although the
parties stipul ated Howard was earning
sufficient wages to qualify for the state
maxi mum benefit rate, the ALJ only granted
benefits in the amount of $103.25 a week for
a period not to exceed 104 weeks. The award
t herefore woul d appear to be incorrect on
its face. . . That having been said . .
Howard may still seek a correction of the
ALJ’ s erroneous cal cul ation by way of a
notion to reopen. Cf. Wiittaker v. Reeder,
Ky., 30 S.W3d 138 (2000); Wheatley v.
Bryant Auto Service, Ky., 860 S.W2d 767
(1993).

We find no error in the Board' s decision on this issue.

Al t hough we have felt conpelled to affirmthe Board
under the authority of Baker, we are unable to determ ne from
the record if, since the RIB award, Howard has becone physically

unable to be retrained.® If it is proven that Howard becane

6 The record on appeal does contain a “Notice of Deferral” filed by Howard in
whi ch he elects to defer comrencenent of RIB benefits for up to 365 days
until such tine as his health permits fulfillment of the training aspect of
the regulation. This notice, however, was filed after the ALJ' s overruling
of Adanms’ attorney fee notion. W also note that a medical report, dated
after the ALJ's RIB award, is appended to appellants’ brief. The report

gi ves one doctor’s opinion that Howard is not a good candidate for
rehabilitation. W cannot, however, consider these docunents in this appea
as they were not before the ALJ.



unabl e to undergo retraining after the RIB award it would seem
that the matter of attorney fees could be squarely presented to
the ALJ at that time. The question then will be whether the
appl i cabl e statutes and regul ations shall be interpreted to
aut horize an attorney fee to claimant’s counsel. W express no
opi nion on this.

For the foregoing reasons, the Opinion of the Wrkers’

Conpensati on Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE PEABODY
CCAL COVPANY:
D ck Adans
Madi sonvi | | e, Kentucky Peter J. d auber

Loui svill e, Kentucky

BRI EF FOR APPELLEE CHRI STOPHER
H SMTH:

Robert L. Wi ttaker
Frankfort, Kentucky



