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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
M NTON, JUDCE: Law enforcenent officers arrived at Lisa Gai
Tayl or’s home and informed her that they were there on a tip

t hat she was maki ng and selling nethanphetanine. According to
the officers, Taylor then agreed to a search of her residence.

Tayl or said she only agreed to let them“l ook around.” But the

! Senior Judge Joseph R Huddl eston sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



ensui ng search of Taylor’s hone uncovered net hanphetan ne,
evidence of its manufacture, and marijuana. Wen Taylor’s case
came to circuit court, the court denied Taylor’'s notion to
suppress the evidence seized in the search, ruling that she
consented to it. Taylor then entered a conditional plea of
guilty reserving the consent-to-search issue for this appeal.
We agree with the circuit court’s ruling and affirm

Approxi mately four or five weeks before July 27, 2002,
O ficer Lafferty responded to a report that Taylor was
manuf act uri ng net hanphetam ne. Lafferty approached Tayl or at
her home; and after inform ng Taylor why he was there, she gave
him perm ssion to “l ook around” her residence. Lafferty
testified that he “l ooked around” Taylor’s kitchen and |iving
room but found no evidence of nethanphetam ne.

Lafferty returned to Taylor’s honme on July 27, 2002,
in response to another tip that she was manufacturi ng
met hanphet am ne. Lafferty, Police Chief M nton, and Patr ol man
McCl endon arrived at Taylor’s house at approximately 11: 00 p. m
Tayl or admtted the officers into her hone.

Lafferty testified that upon entering Taylor’s hone,
he informed her they had recei ved anot her conplaint that she was
“cooking nmeth.” When he asked Taylor if the allegations were
true, she responded, “Ron, does it snell like it?” According to

Lafferty, he then asked Taylor “if she had any problenf with the
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of ficers “searching the residence.” Lafferty testified that
Tayl or then gave the officers perm ssion to search her hone.

In contrast, Taylor testified that Lafferty only asked
if he could “l ook around,” to which she responded, *Yeah, Ron,
go ahead.” Because Lafferty allegedly used the words “l ook
around,” Taylor testified she assuned the search would be
cursory and not a “full search” of her residence.

To Taylor’s dismay, the July 27 search was nore
t horough than Lafferty’'s first search. During the search, the
of ficers found evidence that Taylor was manufacturing,
trafficking, and in possession of nethanphetam ne, and that she
was trafficking in and in possession of marijuana. The search
al so uncovered drug paraphernalia. Taylor was arrested and
| ater rel eased on $2,500 bond. Lafferty filed a Uniform
Citation and an Individual Incident Report. In both docunents,
he wote that Tayl or gave “verbal consent” to the officers’
request to search her residence.

After indictnment, Taylor filed a notion to suppress
t he evidence seized fromher residence as a result of the
July 27, 2002, search. Taylor argued that the officers asked if
they could “l ook around,” not “search,” her residence;

t herefore, she clainmed she was “tricked by the termand this
met hod of police investigation.” She further asserted that she

“woul d never have consented to a search of this nature.”



In response, the Commonweal th argued that Tayl or had
freely given the officers consent to search her hone.
Specifically, the Coonmonwealth stated that there was no evi dence
the officers had tried to overcone Taylor’s free will. Rather,
the officers sinply asked Tayl or once for perm ssion to search
and Tayl or consent ed.

The circuit denied Taylor’s notion to suppress. The
court found that she had given her inforned consent for the
officers to search her residence, finding that “[t]he officers
engaged in no formof coercion; their weapons were not drawn, no
threats were made. Nor did the officers fraudulently claimto
have a warrant to search the residence.” Wth regard to
Tayl or’s argunent that Lafferty used the term “l ook around”
rather than “search,” the court concluded that “even if the
officers had only asked to ‘|l ook around’ in the residence,

Def endant Taylor’s affirnative response woul d have been a valid
consent to search the residentdfor what does ‘Il ook around’ nean
except to search?”

Fol l owi ng the court’s order, Taylor entered a
conditional plea of guilty, reserving the right to appeal the
deni al of her notion to suppress. She was sentenced in
accordance with the plea bargain agreenent to five years in

prison and a $1,000 fine on charges of trafficking in



nmet hanphet am ne, trafficking in marijuana, and possessi on of
drug paraphernalia.? This appeal follows.

On appeal, Taylor nmakes two main argunents: first,
the officers conducted an illegal search and sei zure, thereby
violating her rights under the Fourth Anendnent of the United
States Constitution and the Tenth Amendnent of the Kentucky
Constitution; and second, her due process rights were viol ated
when the court inmposed a $1,000 fine, despite her indigent

status. We will discuss each argunent separately.

CONSTI TUTI ONALI TY OF THE SEARCH AND SEI ZURE

Tayl or argues that her constitutional rights were
viol ated when Lafferty, Police Chief Mnton, and Patrol man
McCl endon searched her home on the night of July 27, 2002. She
specifically argues that the officers engaged in “trickery” and
“chi canery” by asking if they could “l ook around,” not “search,”
her residence and that she was never given notice of her right
to refuse the search. Taylor also clains the search of her hone
was unreasonabl e because it exceeded her expectations. Since
Lafferty had only “l ooked around” the residence during his first

visit, Taylor asserts she reasonably believed the second

2 Upon the posting of a $5,000 surety bond, Taylor was rel eased from

jail to attend a 28-day drug treatnent program at Park Place, a
rehabilitation facility. She was later granted an appeal bond, so

| ong as she abided by the conditions recormended by Park Pl ace,

i ncluding abstaining fromall mnd/ nood altering substances;
attendi ng AA/ NA neetings; weekly sessions of aftercare at Park

Pl ace; and weekly sessions of aftercare group therapy at LifeSkills.
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“search” would simlarly be a cursory tour of the house.
Finally, Taylor states that the search was unconstitutiona
because it occurred at night w thout proof of exigent
ci rcunstances. W disagree with Taylor’s argunents on al
poi nts.

Although it is well settled that a “search conducted
wi thout a warrant issued upon probabl e cause is ‘per se

unr easonabl e, there are several “‘specifically established and

wel | - del i neat ed exceptions.’”3

Because “[t] he touchstone of the
Fourth Amendnent is reasonabl eness,” the courts have | ong
recogni zed the validity of consensual searches.* This exception
is based on the premse that “it is no doubt reasonable for the
police to conduct a search once they have been permtted to do
n5

SO.

In Schneckl oth v. Bustamante, the United States

Suprene Court clarified the purpose behind the consent exception
to the warrant requirenent, stating, “[i]n situations where the
police have sone evidence of illicit activity, but |ack probable
cause to arrest or search, a search authorized by a valid

consent may be the only means of obtaining inportant and

8 Schneckloth v. Bustamante, 412 U. S. 218, 219, 93 S.Ct. 2041, 2043,
36 L.Ed.2d 854 (1973) (citations onmitted).

4 Florida v. Jinmeno, 500 U.S. 248, 250, 111 S.C. 1801, 1803,
114 L. Ed. 2d 297 (1991).

® Id. at 250, 251
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reliabl e evidence. Wth regard to what constitutes “voluntary”

consent, the Court stated:

[ T] he Fourth and Fourteenth Amendnents
require that a consent not be coerced, by
explicit or inplicit nmeans, by inplied
threat or covert force. For, no matter how
subtly the coercion was applied, the
resulting ‘consent’ would be no nore than a
pretext for the unjustified police intrusion
agai nst which the Fourth Amendnent is
directed.’

The Court further recognized that “know edge of a right to
refuse is not a prerequisite of a voluntary consent”; rather,
“it is only by analyzing all the circunstances of an individua
consent that it can be ascertained whether in fact it was

vol untary or coerced.”?®

The United States Suprene Court has held that “[t]he

9

scope of a search is generally defined by its expressed object.”

In Jimeno v. United States, a police officer pulled over a car

for a traffic violation and on suspicions that the car was being
used to transport narcotics. The officer infornmed the driver
t hat he had been stopped for commtting a traffic violation and
because there was reason to believe he was carrying narcotics.

The officer then asked the driver if he could search the

6 Schneckloth, supra at 227.

" 1d. at 228.

8 1d. at 233; see also, Conmonwealth v. Neal, 84 S.W2d 920 (Ky.App
2002) .

° Jineno, supra at 251.



vehicle. The driver consented and after opening a paper bag in
t he back seat of the vehicle, the officer found a kil ogram of
cocaine. At trial, the driver noved to suppress the cocaine,
claimng the officer had exceeded the scope of his authority.
The driver argued that because the officer had asked to search
the vehicle and not the containers in the vehicle, his search of
t he bag was unlawful. The Court disagreed, stating:

We think that it was objectively reasonabl e
for the police to conclude that the genera
consent to search respondent’s car included
consent to search containers within that car
whi ch m ght bear drugs. A reasonabl e person
may be expected to know that narcotics are
generally carried in sone formof a
container . . . . The authorization to
search in this case, therefore, extended
beyond the surfaces of the car’s interior to
t he paper bag Iying on the car’s floor.

Based on the Court’s holdings in Bustamante and

Ji meno, Tayl or’s unreasonabl eness argunents are w thout nerit.
First, Taylor gave her consent to the search. Lafferty told
Taylor that he was there on a tip that she was “cooking neth”;
he then asked Tayl or for her perm ssion to “search” the
residence. Although Taylor testified that Lafferty used the
term“l ook around,” rather than “search,” both Lafferty and
Tayl or agreed that Tayl or gave the officers her perm ssion.
There is no evidence that the officers used force, intimdation,
or coercion to influence Taylor’s consent. In fact, both

Lafferty and Taylor testified that the request to search the
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resi dence was only made once and that Taylor willingly told
Lafferty to “go ahead.” W find no fault with the trial court’s
determnation that this constituted voluntary consent.

Tayl or’s argunent that the July 27 search “exceeded
her expectations” because it was nore thorough than Lafferty’'s
first search is also without nerit. Lafferty informed Tayl or
why he was at her residence; she was fully aware that the
officers were not there for a social visit but, rather, to
i nvestigate reports she was manufacturing net hanphetam ne. Like
t he defendant in Jineno, Taylor did not limt the scope of the
officers’ search. Rather, when asked for perm ssion to search
her residence, Taylor told Lafferty to “go ahead.” The officers
proceeded to search all of Taylor’s residence, including the
cl osets, under the beds, and in containers. Mich like the
search in Jineno, we hold that it was “objectively reasonabl e”
for the officers in this case to “conclude that the genera
consent” to search Taylor’s residence included the closets and
containers therein. Therefore, we find no fault with the tria
court’s reasoning on this issue.

Third, we note that Taylor vehenently argues that the
officers failed to tell her of her right to refuse the search.

But as the Court stated in Bustamante, “know edge of a right to




refuse is not a prerequisite of a voluntary consent.”!® Thus,
this argunent is unavailing.

Finally, Taylor argues the search was unreasonabl e
because it occurred at night, w thout exigent circunstances.

Tayl or points to the case of Commonweal th v. Gross!! as proof

t hat exigent circunstances nust exist for police to search a
resi dence at night.

We nust disagree with Taylor’s reliance on G oss. In

G oss, the Suprene Court of Kentucky held that “when exigent

ci rcunst ances exist, a search warrant may be executed at any
time.”'2 W do not interpret this holding to nean that all
searches at night nmust be acconpani ed by exigent circunstances;
this is particularly true when, such as the present case, an

i ndi vidual clearly consents to the search. Regardless, because
Tayl or gave the officers perm ssion to search her residence,
there was no need to prove the existence of exigent

ci rcunstances. Therefore, we affirmthe trial court’s decision
to deny Taylor’s notion to suppress the evidence seized during

the July 27 search

0 1d. at 233; see also, Commonwealth v. Neal, 84 S.W2d 920 (Ky. App.
2002) .

11 758 S.W2d 436 (Ky. 1988).

121d. at 437.
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| MPOSI TI ON CF THE $1, 000 FI NE

Tayl or al so argues that the court erroneously inposed

a $1,000 fine as part of her sentence. Taylor clains that

because she is indigent, she should be exenpt from paynent of

the fine under

KRS!® 534.030. We disagree.

KRS 534. 030 st ates:

(1)

(4)

Except as otherw se provided for an
of fense defined outside this code, a
per son who has been convicted of any
felony shall, in addition to any other
puni shnent i nposed upon him be
sentenced to pay a fine in an anount
not | ess than one thousand dollars
($1,000) and not greater than ten

t housand dol I ars ($10,000) or double
his gain from conm ssion of the

of fense, whichever is the greater.

Fines required by this section shal
not be inposed upon any person

determ ned by the court to be indigent
pursuant to KRS Chapter 31.

Tayl or cl ainms that because she was “determ ned to be

i ndigent within the neaning of Chapter 31" and because she was

al l owed to pursue her appeal in forma pauperis, the fine was

i nproperly inposed. However, although there is evidence that

the court initially granted Taylor’s “Order and Affidavit of

I ndi gency,” we cannot find any proof that the court appointed a

public defender to represent Taylor. Rather, it appears that

13 Kentucky Revised Stat utes.
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Taylor retained two different private attorneys to represent
her .

The nost conpelling argunent against Taylor’s claimis
the fact that the $1,000 fine was inposed as a part of the plea
agreenent Tayl or knowi ngly, voluntarily, and willfully entered
into with the Commonwealth. The plea offer included the
Conmmonweal th’s recommendation that a $1, 000 fine be inposed;
further, both Taylor and her counsel signed the page of the
agreenent where the recommended sentence appeared. Tayl or never
made a notion to wwthdraw this plea, nor is there proof that she
objected to the Commobnweal th’s recommendati on of the fine.
Therefore, we find no fault with the court’s inposition of the

$1, 000 fi ne.

CONCLUSI ON

For these reasons, we affirmthe decision of the
Barren Circuit Court denying Lisa Gail Taylor’s notion to

suppress evi dence.
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