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M LLER, SENI OR JUDGE: Appellant M chael Mezo (Mezo) brings this
appeal as a matter of right froma judgnent on a conditiona
guilty plea® in the Union Gircuit Court, entered on June 16,

2004, finding himguilty on four counts of third-degree burglary?

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kentucky Revi sed Statutes 21.580.

2 Kentucky Rules of Criminal Procedure 8.09.

3 Kentucky Revised Statutes 511.040, a class D felony.



and one count of felony theft by unlawful taking* and sentencing
himto five years inprisonnment on each count, to run
concurrently for a total of five years and to run consecutively
with any previous sentence. Before us, Mezo argues violations
of his rights to both a speedy trial and the Interstate
Agreenment on Detainers Act (1AD) (as preserved under the
conditional plea), as well as a fatally flawed indictnent.

W review questions of fact under the clearly
erroneous standard of Kentucky Rules of Cvil Procedure (CR)

52.01. Bronk v. Commonweal th, 58 S.W3d 482, 486 (Ky. 2001);

Rodri guez v. Commonwealth, 87 S.W3d 8, 10 (Ky. 2002). The

trial court’s application of lawis reviewed de novo. Rehmv.
Cd ayton, 132 S.W3d 864, 866 (Ky. 2004). W conclude that the
findings of the trial court are supported by substantia
evi dence and there was a correct application of law. Thus we
affirm

Because of the nature of Mezo' s clains, we find it
necessary to el aborate on the procedural history of his case. A
series of burglaries and thefts from Uni on County busi nesses
occurred in April and June of 2001. |In Septenber, 2001, Mezo
was arrested in Evansville, Indiana, on Indiana state charges.

Over a year later, in Cctober, 2002, Mezo was first identified

4 Kentucky Revised Statutes 514.030, a class D fel ony.



with the Union County offenses as a search of his residence
yi el ded docunents stolen during the Union County burglaries.
On Novenber 5, 2002, a Union County Gand Jury
returned an indictnent agai nst Mezo charging himw th four
counts of third-degree burglary; one count of trafficking in

stolen identities:;®

one count of felony theft by unlawful taking;
and as a persistent felony offender, first degree (PFO1).° The
indictrment alleged that fromApril 12 through 13, 2001, Mezo
commtted third-degree burglary by unlawfully entering the

Kent ucky Farm Bureau buil ding, further commtting theft by

unl awful taking by taking cash and/ or personal property of

Kent ucky Farm Bureau val ued at $300 or nmore. It was further

all eged that fromJune 2 through 3, 2001, Mezo comnm tted third-
degree burglary by unlawfully entering the buildings of Tri-
County Tire, Thornsberry Insurance Agency, and Hendrickson

Fi nanci al Services, and additionally on the sane dates conmmtted
trafficking in stolen identities by possessing five or nore
separate identities for the purpose of trafficking. A crimna
sunmons i ssued on the indictment which was returned for failure

to |l ocate, and on Novenber 12, 2002, a bench warrant issued for

his failure to appear for arraignnment.

5 Kentucky Revised Statutes 514.170, a class C felony.

6 Kent ucky Revised Statutes 532.080.



In March, 2003, Mezo began serving a federal prison
sentence. According to Mezo, in May or June, 2003, the federa
authorities checked outstandi ng state charges agai nst Mezo and
the Union County Indictnent did not appear.

On July 18, 2003, the Union County Sheriff notified
t he Federal Correctional Institution (FCl) in Manchester,
Kentucky, to place a detainer on Mezo pursuant to the Union
County Indictnment. Mezo clained he first |earned of the Union
County Indictnment in August, 2003, and around this tine he
contacted the Union County Commonweal th’s Attorney directly,
asking that the PFO charge be dism ssed and all charges
consolidated to a m sdeneanor and that they be run concurrently
with his federal sentence, in return for full cooperation.

On Novenber 17, 2003, Mezo requested, pro se, fromthe
Uni on County Circuit Cerk, copies of any court records on the
above indictnent, appointnent of counsel, and | eave to proceed
as an indigent. In the notion he alleged a denial of his rights
to a speedy trial and rights under the AD. Pursuant to his
request, the clerk sent himdocunments fromhis file.

On Decenber 30, 2003, FCl notified the Union County
Commonweal th’s Attorney of Mezo's request for “disposition on
the outstanding charges . . . filed against himas a detainer,”
under Article Il of the AD. On January 22, 2004, the Union

County Commonweal th’s Attorney notified FCI of acceptance of
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tenporary custody in connection with Mezo’s request for
di sposition of the detainer. On February 4, 2004, Mezo was
rel eased fromFCl, under the IAD, to the Union County Jail
where he was served with the Union County charges. He was
appoi nted counsel and arraigned on February 9, 2004. On Apri
30, 2004, Mezo noved for dism ssal of the indictnent, alleging
viol ations of state and federal speedy trial rights and
prejudicial delay in the filing of the detainer; that same day a
pretrial conference was set for May 10, 2004, at which tine
Mezo's notion to dismss was heard and overrul ed by the court.
Anot her pretrial conference was held on May 19, 2004,
when t he Commonweal t h gave notice, pursuant to Kentucky Rul es of
Evi dence (KRE) 404, of intent to introduce evidence of other
crinmes, wongs or acts. On that date, the Commonweal th offered,
and Mezo agreed to, five years on each burglary and theft charge
to run concurrently for a total of five years, and di sm ssal of
the trafficking in stolen identities and PFO | charges, in
exchange for a conditional guilty plea allowi ng Mezo to reserve
for appeal the speedy trial issue. The Commonweal th opposed
probation. Mezo wai ved counsel and signed a notion to enter a
guilty plea. An order on a guilty plea reflecting these
recommendati ons was entered that sane day. On June 16, 2004,

Mezo was sentenced pursuant to the plea.



Mezo first alleges a violation of his right to a
speedy trial under Sections Two, Three, and El even of the
Kent ucky Constitution and the Fifth, Sixth, and Fourteenth
Amendnents to the United States Constitution. Analysis begins

wth the four-factor test in Barker v. Wngo, 407 U S. 514, 530,

92 S.Ct. 2182, 2192, 33 L.Ed.2d 101, 117 (1972) which invol ves
an exam nation of: (1) the length of delay, (2) the reason for
the delay, (3) the defendant's assertion of his right, and (4)
the prejudice to the defendant caused by the delay. The factors
are bal anced and "[n]o single one of these factors is ultinately

determinative by itself.” Gabow v. Commonwealth, 34 S.W3d 63,

70 (Ky. 2000).

An analysis of the last three Barker factors begins by

determning if the delay was presunptively prejudicial:

[L]ength of the delay is to sone extent a
triggering nechanism Until there is sone
del ay which is presunptively prejudicial,
there is no necessity for inquiry into the
ot her factors .

Barker, 407 U.S. at 530, 92 S.Ct. at 2192, 33 L.Ed.2d at 117.

Det er mi ni ng whet her a del ay was presunptively prejudicial
requires examning two elenments: the charges and the | ength of
the delay. "The delay that can be tolerated for an ordinary
street crine is considerably less than for a serious, conplex
conspiracy charge." 1d. 407 U S at 531, 92 S . at 2192, 33

L.Ed.2d at 117. 1In this case, Mezo was charged with nultiple
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counts of burglary; and single counts of theft, trafficking in
stolen identities, and PFO 1. W consider these charges to be
noder ately conpl ex.

The second el enment, |length of the delay, is the tine
between the earlier date of the arrest or the indictnment and the

time the trial begins. Dillinghamv. United States, 423 U S.

64, 96 S.Ct. 303, 46 L.Ed.2d 205 (1975). Mezo was indicted on
Novenber 5, 2002. He pleaded guilty on May 19, 2004, days
before his trial date of May 24, 2004. The delay, therefore,
bet ween i ndictnment and entry of the plea was approxi mately

ni net een-nonths. Wile courts differ in the length of del ay

they require to find presunptive prejudice, in Bratcher v.

Commonweal th, 151 S.W3d 332, 344 (Ky. 2004), the Kentucky

Suprenme Court found an ei ghteen-nonth del ay presunptively
prejudicial in a nmurder case. W conclude that a nineteen-nonth
del ay given the nature and facts of this case is presunptively
prej udi ci al .

Qur conclusion that Mezo's ni neteen-nonth del ay was
presunptively prejudicial |eads to an exam nation of the

remai ni ng three Barker factors, beginning with the reason for

delay. The Court enunerated three categories of reasons for
delay: (1) a "deliberate attenpt to delay the trial in order to
hanper the defense"; (2) a "nore neutral reason such as

negl i gence or overcrowded courts”; and (3) "a valid reason, such
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as a mssing witness." Barker, 407 U S. at 531, 92 S.Ct. at
2192, 33 L.Ed.2d at 117. The Court explained that different
reasons should be allocated different weights, even reasons
w thin the same category. 1d. For exanple, delay due to
negli gence, which is a neutral reason, would weigh nore heavily
in favor of a speedy trial violation than court overcrowdi ng,
which is also classified as a neutral reason. See Zurla v.
State, 789 P.2d 588, 592 (N.M 1990) ("bureaucratic indifference
shoul d wei gh nore heavily against the state than sinple case
overload"). Further, the Court was clear that even a neutra
reason wei ghs agai nst the state because "the primary burden [is]
on the courts and the prosecutors to assure that cases are
brought to trial." Barker, 407 U S. at 529, 92 S.Ct. at 2191,
33 L.Ed.2d at 115.

Before the trial court, Mezo conceded that he had no
argument with regard to the delay between the tinme of the
all eged offenses in April and June, 2001, and the issuing of the
i ndi ctment in Novenber, 2002. W will therefore not address
Mezo’'s attenpt at arguing this theory again on appeal. Mezo's
nore specific argunent before the trial court and in this appea
asserts a prejudicial delay due to the nine nonths between the
i ndi ctment (Novenber, 2002) and the placing of the detainer
(July, 2003). It is inportant to note that for the first five

nont hs followi ng the indictnent, Mezo's |ocation was unknown to
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the Union County authorities due to his incarceration in |Indiana
on unrelated charges. |In the fifth nonth, again unknown to the
Uni on County authorities, Mezo was transferred to federa
prison. The record is silent as to when the Union County
authorities becane aware of Mezo’'s federal incarceration, but we
do know that four nonths after federal incarceration the Union
County sheriff notified the federal authorities of the detainer.
There is no evidence that either delay was intentional or
avoi dable, or due to a "deliberate attenpt to delay the trial in
order to hanper the defense." Barker, 407 U S at 529, 92 S. Ct.
at 2191, 33 L.Ed.2d at 115.

The third Barker factor is the defendant's demand for
a speedy trial. Wile the defendant has a right to a speedy
trial regardl ess of whether he nmakes a demand, assertion of the
right is a factor to consider. |1d. 407 U S at 531, 92 S . at
2192, 33 L.Ed.2d at 117. Such assertions are "entitled to
strong evidentiary weight" in deciding whether the defendant's
rights were violated. 1d. This factor weighs in favor of the
def endant. The record before us contains a letter from Mezo to
the Union County Grcuit Court Cerk, dated Novenber 17, 2003,
asking for “any and all Court records you may have for ny person
from March of 2001 to the present date.” Attached to the letter
were al so notions for appoi ntnment of counsel and to proceed as

an indigent, asserting Mezo's right to speedy trial. Another
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letter to the clerk from Mezo, received Decenber 5, 2003, nakes
reference to the clerk’s forwarding of the indictnent to Mezo.
Wthin a nonth, the IAD fornms are forwarded to Union County by
the federal prison, pursuant to Mezo's request. It is inportant
to note that Mezo made his | AD request within five weeks of his
request to the clerk; wthin three weeks of the | AD request

Uni on County acted on the IAD; within two weeks of that action
Mezo was transported to Union County and arraigned; within two
weeks a pretrial conference was hel d and di scovery proceeded;
within two nonths Mezo again asserted speedy trial rights; and
within three weeks he pleaded guilty. The record is clear,
therefore, that while Mezo did make the speedy trial assertion,
his assertions were acted upon expeditiously.

The Barker Court identified three interests bearing on
the final factor, prejudice to the defendant caused by the
delay: "(i) to prevent oppressive pretrial incarceration; (ii)
to mnimze anxi ety and concern of the accused; and (iii) to
[imt the possibility that the defense wll be inpaired.”
Barker, 407 U.S. at 532, 92 S.Ct. at 2193, 33 L.Ed.2d at 118.

O these three, the last is the nost serious. Id. Mezo clains
that all three prejudicial interests exist in his case,
specifically arguing w thout any supporting authority that “he
coul d have received a sentence concurrent to the one he was

currently serving [in Indiana] had the state of Kentucky
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proceeded pronptly; that he “did not qualify for placenment in a
hal f -way house and was subject to nore stringent restrictions;”
and that he was unable, given his incarceration, to prepare his
defense. Wile delay can cause anxi ety and incarceration can
prejudi ce the defense, in Barker the court found only m nim
prejudice due to a ten-nonth pretrial incarceration and nearly
four years of anxiety producing, post-indictnment proceedings.
Barker, 407 U S. at 534, 92 S .. at 2194, 33 L.Ed.2d at 119.
And as LaFave points out, "absent sone unusual show ng [anxiety
and concern] is not likely to be determ native in defendant's

favor." LaFave et al., Crimnal Procedure, 8 18.2(e) at 684.

Mezo has made no showi ng of unusual anxiety in his case. As for
the last and nost inportant factor of inpairnment to his defense,
despite repeated questioning by the trial court as to specific
i nstances of prejudice in the preparation of his defense, Mzo
has again made only a conclusory allegation. As indicated
above, follow ng Mezo's letter to the clerk in Novenber, 2003,
all participants in the systemresponded appropriately and in a
tinmely fashion.

We concl ude, therefore, after bal ancing the Barker
factors, that Mezo's constitutional right to a speedy trial was
not violated. Though Mezo asserted his right and the |l ength of

del ay was presunptively prejudicial, the reasons for the del ay
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were acceptabl e and the prejudi ce caused the appel |l ant was
m ni mal

Mezo next argues that he was not tried within the
required tinme limt set by Article Ill, Sections One and Four,
of the IAD, codified in Kentucky Revised Statutes (KRS) 440. 450
et. seq. Section Four has no application herein, as it requires
the dism ssal of an indictnment with prejudice if a trial is not
had on the indictnment prior to the return of the prisoner to the
original place of inprisonnent, and those facts are not present
in the case sub judice. Section One provides:

Whenever a person has entered upon a term of

i nprisonment in a penal or correctional institution of
a party state, and whenever during the continuance of
the termof inprisonnent there is pending in any ot her
party state any untried indictnment, information or
conplaint on the basis of which a detainer has been

| odged agai nst the prisoner, he shall be brought to
trial within one hundred eighty (180) days after he
shal | have caused to be delivered to the prosecuting
of ficer and the appropriate court of the prosecuting
officer's jurisdiction witten notice of the place of
his inprisonment and his request for a fina

di sposition to be made of the indictnent, information
or conplaint: provided that for good cause shown in
open court, the prisoner or his counsel being present,
the court having jurisdiction of the matter may grant
any necessary or reasonabl e continuance. The request
of the prisoner shall be acconpanied by a certificate
of the appropriate official having custody of the
prisoner, stating the termof conmm tnment under which
the prisoner is being held, the tine already served,
the tinme remaining to be served on the sentence, the
amount of good tinme earned, the tine of parole
eligibility of the prisoner, and any decisions of the
state parole agency relating to the prisoner.
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The notice by the federal prison authorities to the Union County
sheriff was mail ed Decenber 30, 2003. The record is silent as
to when the Union County Conmonwealth’s Attorney actually
received the federal notice, but the record does contain a
docunent dated January 20, 2004, indicating the Comobnwealth’s
acceptance of tenporary custody of Mezo. |Insofar as the record
before us, the one-hundred eighty-day tine limt, therefore,
commenced soneti ne between Decenber 30, 2003, and January 20,
2004, as the tinme |imt does not comence until the detainee's
request for final disposition of charges agai nst him has
actual ly been delivered to the court and to the prosecuting

of ficer of the jurisdiction that | odged detai ner agai nst him

Fex v. M chigan, 507 U S. 43, 113 S.C. 1085, 122 L. Ed.2d 406

(1993); Wight v. Commonweal th, 953 S.W2d 611 (Ky.App. 1997).

The plea on May 19, 2004, therefore, was well within the one-
hundred eighty-day tinme limt.

Mezo' s argunent that his Novenber 17, 2004, pro se
letter to the Union County Grcuit Court Clerk, containing a
notion for appointnent of counsel in order to preserve speedy
trial rights, triggered the running of the one-hundred eighty-
day tinme limt also fails because that notion, unlike the
Decenber 30, 2003, notice, was insufficient as it was not
acconpani ed by a certificate fromthe appropriate offici al

havi ng custody of the prisoner detailing specific infornmation
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about the prison termin the sending jurisdiction. Ellis v.

Commonweal th, 828 S.W2d 360 (Ky. 1992). Mezo’s trial was

originally set for May 24, 2004, and he entered his plea on My
19, 2004. Either was well within the one-hundred ei ghty-day
time limt. W conclude, therefore, that there was conpliance
with the time limts of the |AD.

Mezo | ast asserts that the third-degree burglary
charges were fatally defective pursuant to Kentucky Rul es of
Crimnal Procedure (RCr) 6.10(2) for lack of specificity in
failing to state that he entered the businesses “wth the intent
to commt a crine.” Wile acknow edging that this issue is not
preserved for review on appeal, Mezo requests review under CR
61.02 or RCr 10.26 as a pal pable error.

For an all eged defect in an indictnment to be
consi dered on appeal, it nust be preserved for review A defect
will be deened waived unless raised by a tinely objection.

Stark v. Commonweal th, 828 S.W2d 603 (Ky. 1991), overruled on

ot her grounds, Thomas v. Commonweal th, 931 S.W2d 446 (Ky.

1996); see al so Johnson v. Conmonweal th, 709 S.W2d 838 (Ky. App.

1986), cert. denied, 479 U S 865, 107 S.C. 222, 93 L.Ed.2d 150
(1986). Mezo’s failure to object renders his challenges to the
i ndi ctment unpreserved and revi ewable only for pal pable error

pursuant to RCr 10. 26.
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A finding of pal pable error is inappropriate absent
mani fest injustice. As required by Thomas, 931 S.W2d at 449,

and Salinas v. Commonweal th, 84 S.W3d 913, 916 (Ky. 2002), the

i ndi ctment infornmed Mezo of the charges against him It also
cited the relevant statutory provision, which set forth all of
the elenments of the offense. Additionally, Mezo nmakes no cl aim
that he woul d have prepared differently for trial had the

i ndi ctrment included all elenents of the charged offenses. In
any event, to further dilute Mezo's argunent, it is not
necessary for a burglary indictnent to contain the phrase “wth

intent to commt a crine.” Abney v. Commonweal th, 588 S. W 2d

714 (Ky. App. 1979); Godsey v. Commonweal th, 661 S.W2d 2

(Ky. App. 1983).
For the foregoing reasons, the judgnent of the Union

Crcuit Court is affirned.
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