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BEFORE: HENRY AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. ‘!
HENRY, JUDGE: Christopher McDowel | appeals froma Septenber 9,
2003 order of the Carter Circuit Court awarding custody of his
m nor child, Briana Goodman, to Dorothy Goodman, the child s
mat er nal grandnot her. Upon review, we vacate and remand for
further findings.

On January 30, 2003, McDowell filed a Petition for

Custody of Mnor Child in the Carter Circuit Court seeking to

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



obtai n custody of Briana, who was then two years of age. At the
time of the filing of the petition, Briana s nother, Bridgett
Goodman, > had recently passed away, and tenporary custody of

Bri ana had been granted to Bobby Jo Daily, Briana s naternal
aunt. Briana had been living wwth her nother, half-sister, and
mat er nal grandnot her, Dorothy Goodman, before her nother’s
deat h, and she, along with her half-sister and grandnot her,
noved in with Daily once the order of tenporary custody was
render ed.

Daily responded to McDowel |’ s petition for custody on
February 12, 2003 with a counter-petition for permanent custody.
On April 15, 2003, Dorothy Goodman filed a notion to intervene
and al so asked for permanent custody of Briana. Followi ng a
hearing, the trial court requested an investigation and report
on Briana’'s custodial arrangenents fromthe Carter County
Departnment for Conmunity Based Services.

The report revealed that Briana, her half-sister, and
her not her had spent a considerable anount of tine in the Dailey
househol d and that Goodman had |ived with her daughter and two
granddaughters for as long as the girls had been alive. It also
i ndi cated that Briana had a close relationship with her half-
sister. The report also revealed that McDowel | was injured in

an aut onobil e acci dent when Briana was a nonth old, and that he

2 Goodman and McDowel | were never narried.
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suffered a closed head injury and a stroke as a result of the
accident. Afterward, MDowel!| began living with his nother,
stepfather, and half-sister while attending a day treatnent and
wor kshop program MDowel | continues to be generally confined
to a wheelchair and to suffer fromnenory |oss, inpaired short-
termmenory, and difficulty with balance. The report further

i ndicated that McDowel |l relied upon his famly for assistance in
al nost all of his activities of daily living and that S.S.I.
benefits were his primary source of incone. Anong McDowell’s
expenditures were child support paynents to Briana s nother.
McDowel | had spent little tinme with Briana prior to her nother’s
death, but at the time of the report, she had begun occasi ona
overnight visits with her father and his famly.

On Septenber 9, 2003, the trial court entered Findings
of Fact and Concl usions of Law and awarded custody of Briana to
Dor ot hy Goodman pursuant to KRS 403.270(2), particularly noting
that Briana has spent her entire life living with Goodman whil e
spending little time with McDowell. The court further noted
Briana's close relationship with her sister and the fact that
McDowel | s physical health limted his ability to interact with
and take care of Briana. On Septenber 19, 2003, MDowell filed
a notion to alter, amend or vacate the judgnent; however, this

notion was overrul ed on October 6, 2003. This appeal foll owed.



McDowel |
(1) the trial court
405. 020 to the cust
in using the “best

(3) the trial court

rai ses the followi ng contentions on appeal:
erred in applying KRS 403. 270 i nstead of KRS
ody determ nation; (2) the trial court erred
interests” standard to determ ne custody; and

erred in failing to determ ne whet her

Dor ot hy Goodman was a de facto custodian to Briana.

McDowel |

argues that KRS 405.020, not KRS 403. 270,

shoul d have been applied by the trial court in determning who

shoul d have been awarded custody of Briana. |In particular,

McDowel | cites to KRS 405.020(1), which reads:

The father and nother shall have the joint

cust ody,
children
(18). If
survi vor,

nurture, and education of their
who are under the age of eighteen
either of the parents dies, the
If suited to the trust, shall have

the custody, nurture, and education of the

who are under the age of eighteen

(18). The father shall be primarily liable

chil dren
for t he
chil dren

nurture and education of his
who are under the age of eighteen

(18) and for any unmarried child over the
age of eighteen (18) when the child is a

full-tinme

hi gh school st udent, but not

beyond conpletion of the school year during
which the child reaches the age of nineteen
(19) years.

What McDowel | fails to acknowl edge, however, is that

KRS 405. 020(3) goes on to read:

Not wi t hst andi ng t he provi si ons of
subsections (1) and (2) of this section, a
person claimng to be a de facto custodi an,
as defined in KRS 403.270, may petition a
court for legal <custody of a child. The
court shall grant |legal <custody to the
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person if the court deternmines that the

person neets the definition of de facto

custodian and that the best interests of the

child will be served by awarding custody to

t he de facto custodi an.

KRS 405.020(4) further reads:

Not wi t hst andi ng t he provi si ons of

subsections (1) and (2) of this section, if

either parent dies and at the tinme of death

a child is in the custody of a de facto

custodi an, as defined in KRS 403.270, the

court shall award custody to the de facto

custodian if the court determnes that the

best interests of the child wll be served

by that award of custody.

Accordingly, it is clear froma reading of KRS 405.020 that KRS
403. 270 is the statute that should have been applied by the
trial court to the case at hand if Goodman was neki ng a cl ai m of
being a de facto custodian of Briana. The trial court
apparently believed that such a claimwas being nmade, as it nade
reference to KRS 403.270 in its Septenber 9, 2003 Concl usi ons of
Law.

In a related argunent, MDowell contends that the
trial court erred in applying the “best interests” standard to
determ ne custody of Briana. Again, however, KRS 405.020 and
KRS 403. 270 both explicitly state that the “best interests”
standard is the one applicable to a situation where a de facto
custodi an is seeking custody of a child. Moreover, our case |aw

has repeatedly nmade clear that the general overriding

consideration in a dispute over custody of a minor child is the
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best interests of said child. See Squires v. Squires, 854

S.W2d 765, 768 (Ky. 1993); Dull v. George, 982 S.W2d 227, 230

(Ky. App. 1998); Davis v. Davis, 619 S.W2d 727, 730 (Ky.App.

1981). (Citations omtted). Accordingly, we agree with the
trial court that the “best interests” standard was applicable
her e.

Thi s having been established, we unfortunately nust
conclude that the trial court erred in failing to make specific
and explicit factual findings and conclusions of |aw as to
whet her Goodman is, in fact, the de facto custodian of Briana,
as defined by KRS 403.270(1)(a). Such a determ nation of de
facto custodian status is required before a custody
determ nati on can be made under the “best interests” standard.

See French v. Barnett, 43 S.W3d 289, 291 (Ky.App. 2001).

Consequently, we nust vacate the custody decision of the tria
court and remand this case for a determ nation as to whether
Goodnman qualifies as the de facto custodi an of Briana.

For the trial court’s guidance on remand, we note that
“[a]lthough a showing of ‘unfitness’ is not specifically
requi red by KRS 403.270(1), the prerequisites necessary to prove
‘de facto custodi anship’ directly inplicate at | east two of the
former unfitness factors. To be a de facto custodi an under KRS
403.270(1)(a) a person nust be the primary caregiver for and

financi al supporter of the child.” Sherfey v. Sherfey, 74
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S.W3d 777, 782 (Ky.App. 2002), review denied, certiorari denied
537 U.S. 1110, 123 S. . 892, 154 L.Ed.2d 782. W also note
that a person’s standing as a de facto custodi an nust be shown

by cl ear and convi ncing evidence. D az v. Mrales, 51 S. W3d

451, 455 (Ky.App. 2001).

In the event that Goodman is not found to be a de
facto custodi an, the standard for determ ning whether she is
still entitled to custody of Briana is generally set forth in

Moore v. Asente, 110 S.W3d 336, 359 (Ky. 2003):

Custody contests between a parent and a
nonparent who does not fall wthin the
statutory rule on 'de facto' custodians are
determined under a standard requiring the
nonparent to prove that the case falls
within one of two exceptions to parental
entitlement to custody. One exception to the
parent's superior right to custody arises if
the parent is shown to be 'unfit' by clear
and convincing evidence. A second exception
arises if the parent has waived his or her
superior right to custody.

Id. at 359 (Citations omtted); see also Vinson v. Sorrell, 136
S.W3d 465 (Ky. 2004). Accordingly, on remand, the trial court
should first determne if Goodnman is Briana's de facto
custodi an, applying the criteria set forth in KRS 403.270. |If
it is found that Goodman neets these criteria, the court should
then determne if it would be within the best interests of the
child to give custody to Goodnan. If it is found that Goodnan

does not neet the criteria to be a de facto custodi an, the court



shoul d then determne the applicability of the exceptions to

parental custody set forth in More, supra and Vi nson, supra.

ALL CONCUR.
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