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BEFORE: BARBER AND VANVETER, JUDGES; AND HUDDLESTON, SENI OR
JUDGE. !

BARBER, JUDGE: The Hardin Circuit Court determ ned that a
previ ous judgnment entered by another judge of that circuit was
voi d; being violative of the prohibition against illega
judicial rezoning, thus, it set aside the judgnent. W affirm
This litigation has a long history. The story began
when the Fort Knox MIlitary Reservation deeded sone surplus |and
to the City of West Point. The City of West Point then
transferred the land to a private owner and reserved for itself
17 acres of land to be deeded to the City of West Point in the
future. The land was then conveyed to Hol | oway & Son
Construction Co., Inc. (Holloway). 1In 1996 Rogers G oup, Inc.
(Rogers), a multi-state rock quarry conpany, becane interested

in the | and because of a supposedly narketabl e seam of |i nestone

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



| ocated on the property. |In February 1997 Rogers and Hol | oway
filed for a conditional use permt to mne the |inestone.

Apparently the application process for the conditiona
use permt broke down and Rogers and Holloway filed a
declaratory judgnent action in Hardin Grcuit Court challenging
the constitutionality of the Gty of Wst Point’s zoning system
Circuit Case Nunmber 97-Cl-00904 was filed by Rogers and Hol | oway
against the City of West Point, West Point Cty Council, West
Poi nt Pl anni ng & Zoni ng Commi ssi on, and West Poi nt Board of
Zoni ng Adjustnents — the sanme parties as the appellees in Case
No. 2004- CA-000341- MR and the appellants in Case No. 2004- CA-
000483- MR (hereafter collectively referred to as West Point).
West Poi nt counter-claimed agai nst Rogers and Hol | oway for the
17 acres it alleges is reserved in the deed.

The case progressed and a trial by deposition was
conducted, but before the court issued a decision the parties
reached an agreenent to settle the case and presented that
settlenent to the court in the formof an agreed judgnent. The
court entered the judgnment as its own on June 15, 1999.

On June 25, 1999 Gary Masterson, Roszelle More, Ann
Wl son, Gene Snawder, Cl ara Toles, Dan G bson, June Fields, and
Concerned Citizens United, Inc. (collectively referred to as
Concerned Citizens) filed a notion to intervene as parties in

97-Cl -00904. The court denied the notion generating the first
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appeal to this Court. This Court upheld the circuit court’s
ruling and the Kentucky Suprene Court denied discretionary
revi ew.

Concerned G tizens continued to pursue having the
judgnment in 97-Cl-00904 invalidated by filing a separate | awsuit
(Grcuit Case Nunber 99-Cl-01242) agai nst West Point charging
that there were violations of the Open Meetings Act in its vote
to approve the settlenent reached in 97-Cl-00904. The Hardin
Crcuit Court dismssed the action generating a second appeal to
this Court. Again this Court upheld the circuit court’s ruling
and the Kentucky Supreme Court denied discretionary review.

Five nonths after the Suprene Court denied
di scretionary review in 97-Cl-00904 and four nonths after
di scretionary review was denied in 99-Cl-01242, Concerned
Citizens instituted an i ndependent action. That action, filed
pursuant to CR 60.03, sought to have the judgnment in 97-Cl-00904
set aside on the ground that it constituted illegal judicial
rezoning. That case, Crcuit Case Nunber 02-Cl-01627 is the
subj ect of the current appeals before this Court.

The circuit court determ ned that the judgnment entered
in 97-Cl-00904 did constitute illegal judicial rezoning and
ordered that the judgnent be set aside as void. In Case No.
2004- CA- 000341- MR, Rogers and Hol | onay chall enge the circuit

court’s order setting aside the judgnent in 97-Cl-00904. In

-4-



Case No. 2004- CA-000483- MR, West Point asks that this Court
reinstate those portions of the judgnent in 97-Cl-00904 that
provi ded that Rogers and Hol | oway woul d deed the 17 acres back
to West Point.

We shall deal with the issues raised in Case No. 2004-
CA-000341-MR first. In that appeal Rogers and Hol | oway make
several argunments for why the circuit court’s judgnent setting
asi de the agreed judgnent in 97-Cl-00904 shoul d be reversed.
West Point agrees with Rogers and Hol l oway at |east to the
extent that it w shes the agreed judgnent to be reinstated or
the 17 acres to be conveyed to it.

In their first two argunments Rogers and Hol | oway

contend that the agreed judgnment in 97-Cl-00904 was not illega
judicial rezoning as found by the circuit court. It argues that
t he agreed judgnent, rather than being illegal judicial
rezoning, is sinply protection froman illegal zoning system

They state that other courts have recognized this difference.
Concerned Citizens contends that the agreed judgnent did
constitute illegal judicial rezoning.

Kent ucky case | aw makes clear that the judicial system
is not to be substituted for decisions nore appropriately nmade

by a |l egislative body. Anerican Beauty Hones Corp. v.

Loui sville and Jefferson County Pl anni ng and Zoni ng Conmi n, 379

S.W2d 450, 455 (Ky. 1964). Rezoning a piece of property is not
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a judicial function. City of Louisville v. MDonald, 470 S. W 2d

173, 178 (Ky. 1971). Even where a court has the authority to
find that an action by the legislative body is arbitrary, it
does not have the authority to order a particular classification

be applied to the property. MKinstry v. Wells, 548 S.W2d 169,

174 (Ky.App. 1977).

An exam nation of the agreed judgnent at issue here
clearly shows that the court was engaging in judicial rezoning.
The agreed judgnent is |engthy and a nunber of its provisions
offend the principles cited in the cases above. For exanple,

t he agreed judgnent provides that Rogers’ and Holloway' s ability
to make use of the land is governed solely by the agreed

j udgnment and not by ordi nances that have or nmay be adopted
pursuant to KRS Chapter 100. It also provides that Rogers and
Hol | ownay may operate a rock quarry on the property with details
of what that constitutes. Further, the judgnment is not only

bi ndi ng on Rogers, Holloway, and West Point, but also their
successors and assigns. In essence, the court zoned the
property at issue.

Rogers, Holloway, and West Point include in their
argunents that one of the notivations for the agreed judgnent
was a concern that West Point’s zoning system would be found

invalid pursuant to Hardin County v. Jost, 897 S.W2d 592

(Ky. App. 1995). There Hardin County’s zoning systemwas struck
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down in its entirety because its plan allowed for only two | and
uses — residential and agricultural. Any other use had to be
gai ned through a conditional use permt. Id. at 593. The
problems with the system were nunmerous, but at its core, Hardin
County’s zoni ng systemwas no system because it allowed only ad
hoc zoning. There was no plan w thin which zoning could be
devel oped, thus, the laws with respect to zoning were not of
general application. |d. at 595.

In the agreed judgnent West Point acknow edges t hat
its systemwould likely be found unconstitutional for these sane
reasons. \Whether this will ultimately be found by the court is
unknown, but even were the zoning systemfound to be invalid, it
does not follow that Rogers and Hol |l oway may nmake any use of the
property it sees fit. |If the systemwere unconstitutional, then
West Point woul d obviously have to adopt a new conprehensive
plan and zoning rules. There is no reason to believe that the
property in dispute would not be subject to those ordi nances.

The contention by Rogers and Hol | oway that other case
| aw has recogni zed the distinction between protection from an
illegal zoning systemand illegal judicial rezoning is not
supported by their references. Further, those authorities are

not persuasive. For instance, in Schwartz v. Gty of Flint, 426

M ch. 295, 395 N.W2d 678 (1986) the Court engaged in a |ong

di scussion about its own standards of review on zoning issues



and ultimately determned it had been enpl oyi ng an incorrect
standard. The opinion is truly specific to Mchigan | aw and we
do not see that it provides insight to the situation presented
in this case especially since Kentucky |aw on the subject is
quite clear. W would note that even in Schwartz the Court
acknow edged that courts should not performthe |egislative
function of zoning and that it is generally beyond the judicial
power to determ ne what restrictions are applicable to a
particul ar piece of property. 1d. 426 Mch. at 308-309, 395

N. W2d at 683.

Li kew se, City of Louisville v. Kavanaugh, 495 S. W 2d

502 (Ky. 1973) is distinguishable. 1In that case the Court
clearly stated that it is not the role of the judiciary to
conduct de novo determ nati ons about the zoning applicable to a
pi ece of property. 1d. at 505. Although the circuit court in
Kavanaugh had directed the property be classified in a
particul ar zoni ng category, Kentucky’'s highest court found that
this did not violate the rule against judicial rezoning because
the court had not nmade a de novo determination. It had nerely
ordered that the classification required by the record be
applied. 1d. at 506.

In the instant case there is no dispute that West
Poi nt had no zoning classification that would have all owed the

operation of a rock quarry. Thus, the agreed judgment created



the zone in contravention of the rule against judicial rezoning,
and it applied it only to Rogers and Hol |l oway. The contention
by Rogers and Hol Il oway that this action by the circuit court
represents only a fraction of the court’s power is not in line
with the case | aw that requires planning and zoning to be

appl i cabl e t hroughout the comunity. Hardin County v. Jost,

supra.

Rogers and Hol | oway next contend that Concerned
Citizens did not file its independent action under CR 60.03 in a
timely manner. CR 60.03 provides:

Rul e 60.02 shall not Iimt the power of
any court to entertain an i ndependent action
to relieve a person froma judgnment, order
or proceeding on appropriate equitable
grounds. Relief shall not be granted in an
i ndependent action if the ground of relief
sought has been denied in a proceedi ng by
noti on under Rule 60.02, or would be barred
because not brought in tinme under the
provi sions of that rule.

By its ternms, CR 60.03 is to be read in conjunction

with CR 60.02 and the case | aw so recogni zes. Huffaker v.

Twyford, 445 S.W2d 124, 125 (Ky. 1969).

In this case Concerned Citizens sought to set aside
t he agreed judgnent in 97-Cl-00904 on the ground that the
court’s action was beyond its authority. Concerned G tizens
argues that the judgnent itself is void. Under CR 60.02 a

j udgnent attacked by notion on the ground that it is void is not



required to be filed within a specific time. Engle v. City of

Louisville, 262 S.W2d 371, 373 (Ky. 1953). The only
requirenent is that the action be filed within a reasonable

time, Forenmost Ins. Co. v. Witaker, 892 S.W2d 607, 610

(Ky. App. 1995), and even this proposition is debatable since a
voi d judgnment does not acquire validity wth the passage of

time. Wight & MIler 11 Fed. Prac. & Proc. Civ.2d 8§82862.

Her e Rogers and Hol | oway point to KRS 100.347 and its
requi renent that an appeal from a planning and zoni ng deci si on
is required to be prosecuted within 30 days. Rogers and
Hol | oway argue either that Concerned Ctizens should be held to
the 30-day requirenment or that it at |east provides a good
i ndication of what the |egislature considers to be a reasonabl e
time. Rogers and Hol |l oway al so conplain that Concerned Citizens
wai ted over three years after the agreed judgnment was entered
and several nonths after the Suprene Court denied discretionary
reviewin the prior two appeals to file its action under CR
60.03 and this is sinply too |ong.

The circuit court heard these argunents and determn ned
t hat Concerned Citizens had filed within a reasonable tinme. The
standard of review is whether the circuit court abused its

di scretion when it nmade that determ nation. Fortney v. Mhan,

302 S.W2d 842, 843 (Ky. 1957); Schott v. Citizens Fidelity Bank

and Trust Co., 692 S.W2d 810, 814 (Ky.App. 1985). W do not
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bel i eve any abuse of discretion occurred. It is clear that
Concerned Citizens has been chall enging the agreed judgnent in
one way or another since it was entered, and the circuit court
found that Rogers, Holloway, and West Point have not been m sled
by any del ay.

Rogers and Hol | oway next argue that Concerned Ctizens
shoul d have brought this action at the sane tinme that it brought
99-Cl -01242. That action challenged Wst Point’s process of
approving the agreed judgnent prior to its entry as being
violative of the Open Meetings Act. Wiile it is true that there
is generally opposition to pieceneal litigation, the policy
reasons behind that are to prevent a defendant from being
repeatedly hauled into court over the sane or simlar issues by
the sane person or persons. |In this case the parties have never
really been out of court. Further, even if we said the case
suffered fromthis defect since the agreed judgnent is void,
other, different citizens or property owners of Wst Point could
file suit and the sane result would occur.

Rogers’ and Hol | oway’ s next argument is that Concerned
Citizens does not have standing to maintain an i ndependent
action. Rogers and Holl oway contend that because Concerned
Ctizens did not file this action based on KRS Chapter 100 it
nmust find standing outside the statute in the common | aw. Under

common law in order to challenge a public entity’s action one
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must show sonme particul ar harm beyond that sustained by the
public generally.

Wiile this is an interesting argunent it nust fail.
As this Court has recogni zed, even before the adoption of KRS
Chapter 100 and specifically KRS 100.347(2) which confers
standing on a wi de basis, Kentucky courts have all owed a broader
cl ass of persons or entities to maintain suit on zoning isSsues.

215t Cent. Dev. Co., LLC v. Wtts, 958 S.W2d 25, 28 (Ky.App.

1997). Under the principles stated in Watts, Concerned Citizens
clearly has standing.

Finally, Rogers and Hol |l oway argue that since
Concerned Citizens was never a party to the original case, 97-
Cl-00904, it cannot file an independent action under CR 60.03.
There is no nerit to this argunent. The |anguage of the Rule
itself nakes clear that it provides an avenue for anyone to
attack a judgment.

We turn now to Case No. 2004- CA-000483- MR in which
West Point argues that even if this Court upholds the circuit
court’s decision to set aside the agreed judgnent in 97-Cl-
00904, we should also rule that West Point should still receive
its 17 acres as set forth in that agreed judgnent. The only
argunment that West Point nakes in support of this result is that

none of the parties have objected to it receiving the 17 acres
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and so it would like to put an end to this part of the
litigation.

Despite West Point’s representation, Rogers and
Hol  oway did respond that there is an issue about the 17 acres
of property. In defense of the counter-claimby Wst Point in
97-Cl - 00904 Rogers and Hol loway filed an answer disputing West
Point’s right to the acreage. There, and in their brief to this
Court, Rogers and Holloway state that the reservati on was void
because it was an agreenent to agree and contai ned an i nadequate
description of the property.

The circuit court found that the agreed judgnent’s
provi sions giving West Point the acreage and settling the zoning
i ssues were tied together. Thus, it would be inequitable to set
aside only part of the agreed judgnent. W agree, especially
since it appears that if not for the agreed judgnment there would
exi st a dispute between the parties about whether West Point is
entitled to the property at all.

The judgnent of the Hardin Crcuit Court is affirmed
and the case is remanded for further proceedings.

ALL CONCUR
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