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BARBER, JUDGE: Appellant, Commonweal th of Kentucky, appeals the
Warren Circuit Court’s order sustaining a notion to anend pl ea
and judgnent entered Novenber 21, 2003. W affirmthe tria
court’s ruling on the notion.

Appel | ee, Andrey Gevorgiyan (CGevorgiyan), is an
i mm grant who sought asylumfromracism terrorismand possible
death in Azerbaijan, where he was a nenber of a religious and

ethnic mnority. Gevorgiyan and his wife noved to Kentucky



where he was a contributing nenber of society, and a highly
comended enpl oyee. They had a son, who is now ten years old
and an Anerican citizen. Cevorgiyan is the sole supporter of
his wife and son. He and his wife were seeking to becone
Anmerican citizens. One evening, after losing his job because
his place of enploynment unexpectedly closed, Cevorgiyan had too
much to drink and caused a vehicul ar acci dent.

As a result of the notor vehicle accident, Gevorgiyan
was i ndicted on one count of assault in the first degree, five
counts of wanton endangernent in the first degree, operating a
notor vehicle while under the influence of intoxicants, and
having no operator’s |icense on January 12, 2000.

On January 22, 2002, Cevorgiyan admtted his
cul pability and took responsibility for his actions by entering
a plea of guilty to one count of second-degree assault, and five
counts of wanton endangernent in the first degree. The record
does not show injury to any other parties involved in the
collision. The order on plea of guilty was entered on January
23, 2002 in which the Cormmonweal th recomended a sentence of ten
years on Count | and five years each on Counts Il through VI,
with the sentences to run concurrently for a total of ten years’
i mprisonment. The Conmonweal th noved to dism ss the renaining

counts of the indictnent.



On February 27, 2002, the trial court entered a
Judgnent and Sentence on Plea of Guilty. The Judgnent showed
t hat Gevorgiyan was eligible for probation and the court entered
an Order of Probation on that date. No appeal of the fina
j udgnent was taken by the Commonweal th. Gevorgiyan conplied
with the terns of his probation agreenent and pronptly paid al
required fines and costs. Federal |aw provides that any
of fender with a felony conviction nust be deported. Defense
counsel shows this Court that the | aw governing deportation is
automatic. Defense counsel cited 8 U S. C. A Section 1227 and
rel ated statutes. Because of his plea of guilty to the second-
degree assault charge, Gevorgiyan was seized and housed at
Imm gration Facilities in Louisiana. Cevorgiyan was schedul ed
for imedi ate deportation without his wife or son.

On Novenber 14, 2003, Gevorgiyan filed a notion asking
that the court amend the judgnment on plea of guilty to a plea of
guilty to m sdeneanor offenses so that he woul d not be subject
to i medi ate deportation. Defense counsel filed the notion
requesting that the charges be anended before Gevorgi yan was
deported. At the hearing, the Commonweal th argued that the
court had no authority to grant the requested relief and failed

to respond to Gevorgiyan's equity argunents. After hearing the



parties’ argunments, the court entered an order sustaining the
nmotion to anmend the charges to m sdeneanor offenses. Persons
guilty of a m sdenmeanor offense are not automatically subject to
deportation.

The Commonweal th, in a one paragraph argunent,
contends that the court’s order was void because the court had

no authority to enter it. The Conmonwealth cites to Silverberg

v. Commonweal th, 587 S.W2d 241, 244 (Ky. 1979), and Stallworth

v. Commonweal th, 102 S.W3d 918, 923 (Ky. 2003), which provide

that once the time for a notion for a newtrial or time for
appeal has passed, a judgnent is final and may not be amended.

The decision in Stallwrth was based on the fact that the tria

court’s decision adversely affected the defendant’s
constitutional rights by inproperly enhancing his sentence in
violation of law. 1d., 102 S . W3d at 923.

Gevorgi yan contends that CR 60.02 and CR 60.03 perm't
the court to anend the earlier judgnent and order under the
present circunstances. Gevorgiyan asserts that the trial court
properly considered all aspects of the case, and his potenti al
right to post-conviction relief when granting the notion. The
court’s ruling did not affect the terns of his sentence or
probation. Gevorgiyan argues that CR 60.02 permts a court to
correct a judgnent where facts and grounds not appearing on the

face of the judgnment are not discovered until after the judgnent



is rendered. Fryrear v. Parker, 920 S.W2d 519 (Ky. 1996),

provides that CR 60.02 may be used to obtain relief where “it is
no | onger equitable that the judgnent shoul d have prospective
application.” 1d., at 522.

The novant is charged with showi ng why he shoul d be

entitled to extraordinary relief when requesting an anendnment to

an existing judgnent. Barnett v. Commonweal th, 979 S.W2d 98,

101 (Ky. 1998). Gevorgiyan argued that it would be inproper and
inequitable to deprive his wife and son of his financial and
enoti onal support and to have hi mdeported to face certain
di scri m nation and possible death far fromhis famly. He
showed the court that deportation and a risk of death or injury
is too serious a penalty for the offense charged. The
Commonweal th has failed to address the issue of whether
Gevorgiyan was entitled to the extraordinary relief granted.

A court properly has jurisdiction to amend a judgnent
where it is reinvested with such jurisdiction under an

applicable rule of procedure. Comonwealth v. Goss, 936 S. W 2d

85, 86 (Ky. 1996). Wiere circunstances change such that
enforcenent of the judgnent as witten would be inequitable, a

court can set aside an earlier order. Berry v. Cabinet for

Fami lies and Children ex rel Howard , 998 S.W2d 464, 467 (Ky.

1999). CR 60.02 affords the trial court broad discretion in

vacating or anending earlier orders. Kurtsinger v. Board of




Trustees of Kentucky Retirenment Systens, 90 S. W 3d 454, 456 (Ky.

2002). Such a ruling will not be disturbed absent evidence of
an abuse of discretion. 1d. “The test for an abuse of

di scretion is whether the trial judge s decision was arbitrary,
unr easonabl e, unfair, or unsupported by sound | egal principles.”

Goodyear Tire & Rubber Co. v. Thonpson, 11 S.W3d 575, 581 (Ky.

2000). The Commonweal th has failed to show that the tria
court’s actions were an abuse of discretion. For this reason,
we affirmthe Warren Circuit Court’s ruling.

BUCKI NGHAM JUDGE, CONCURS I N RESULT.

JOHNSQON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

JOHNSON, JUDGE, DI SSENTING | respectfully dissent.
I conclude that the trial court abused its discretion by going
beyond setting aside the judgnents of conviction and entering a
new j udgnment anendi ng Gevorgiyan' s convictions fromthe felonies
of assault in the second degree and wanton endangernent in the
first degree to the m sdeneanors of assault in the fourth degree
and want on endangernment in the second degree. Wile it would
have been within the authority of the trial court to vacate
Gevorgiyan’s convictions and to have allowed himto wi thdraw his
guilty pleas and to stand trial, the trial court exceeded its

authority when it entered the m sdenmeanor convictions over the



obj ection of the Commonweal th. The Conmonwealth is entitled to
its day in court too.?!

The better approach for the trial court to have taken
woul d have invol ved an anal ysis under the standard for
i neffective assistance of counsel in a guilty plea. |In Taylor

v. Commonweal th,? this Court stated:

In the context of challenges arising from
entry and acceptance of a guilty plea, a

def endant who al |l eges the ineffectiveness of
his | egal counsel at such proceedi ngs nust
first prove that his counsel's performance
was deficient; and second, that defendant
was prejudiced by the deficiency such that
there exists "a reasonable probability that,
but for counsel's errors, he would not have
pl eaded guilty and woul d have insisted on
going to trial."?3

I would agree that in certain circunstances defense
counsel is under a duty to investigate possible inmgration
consequences when advising a non-citizen defendant to plead
guilty; and counsel’s failure to investigate and to duly inform

his client of a significant negative inmmgration consequence

! Commonwealth v. Hay, 987 S.W2d 792, 795 (Ky.App. 1998) (stating that “a
trial court lacks the authority to use a summary judgnent procedure in a
crimnal case”); Lycans v. Commnwealth, 562 S . W2d 303, 305 (Ky. 1978)
(stating that “the Conmonwealth had a right to . . . select a jury to fix a
penalty”); Lewallen v. Comonwealth, 584 S . W2d 748, 751 (Ky.App. 1979)
(stating that “[t]o set [a crimnal judgnment] aside at this late date for the
reasons argued would be grossly unjust to the Conmonwealth and unfair to the
prosecution”).

2 724 S.W2d 223, 226 (Ky.App. 1986).

3 See also Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984); and H Il v. Lockhart, 474 U S. 52, 106 S.C. 366, 88 L.Ed.2d 203
(1985).




could result in the denial of effective assi stance of counsel.
I would followthe approach expl ai ned by the Suprene Court of

Col orado in People v. Pozo:*

In view of these factors, we concl ude
that the potential deportation consequences
of guilty pleas in crimnal proceedi ngs
brought agai nst alien defendants are
material to critical phases of such
proceedi ngs. The determ nati on of whether
the failure to investigate those
consequences constitutes ineffective
assi stance of counsel turns to a significant
degree upon whet her the attorney had
sufficient information to forma reasonabl e
belief that the client was in fact an alien.
When defense counsel in a crimnal case is
aware that his client is an alien, he nay
reasonably be required to investigate
relevant immgration law. This duty stens
not froma duty to advise specifically of
deportation consequences, but rather from
t he nore fundanmental principle that
attorneys nust informthensel ves of nmateri al
| egal principles that may significantly
i npact the particular circunstances of their
clients. In cases involving alien crimna
def endants, for exanple, thorough know edge
of fundanmental principles of deportation |aw
may have significant inpact on a client's
deci si ons concerning plea negotiations and
defense strategies [citations omtted].

Thi s case-by-case approach conports with the

principles announced in Strickland, supra, nore so than other

approaches.® In Strickland, the Supreme Court of the United

4 746 P.2d 523, 529 (Colo. 1987).

®> See United States v. George, 869 F.2d 333, 337 (7th Cir. 1989) (stating that
“deportation is a collateral consequence of the crimnal proceeding and
therefore no ineffective assistance of counsel was found”); and United States

v. Santelises, 509 F.2d 703, 704 (2d Cir. 1975) (holding that the defendant




St at es enphasi zed that the determ nati on of whether any
particul ar defendant had received i neffective assistance of
counsel depended upon the particular facts of each case:

[A] court deciding an actual ineffectiveness
cl ai m nust judge the reasonabl eness of
counsel 's chal |l enged conduct on the facts of
the particular case, viewed as of the tine
of counsel's conduct. A convicted defendant
maki ng a claimof ineffective assistance
nmust identify the acts or om ssions of
counsel that are alleged not to have been
the result of reasonabl e professiona
judgnent. The court nust then determ ne
whether, in light of all the circunstances,
the identified acts or om ssions were
outside the wi de range of professionally
conpet ent assi stance [enphases added].

These standards require no speci al
anplification in order to define counsel's
duty to investigate, the duty at issue in
this case. As the Court of Appeals
concl uded, strategic choices nade after
t hor ough investigation of |law and facts
rel evant to plausible options are virtually
unchal | engeabl e; and strategi c choi ces made
after less than conplete investigation are
reasonabl e precisely to the extent that
reasonabl e professional judgnments support
the limtations on investigation. In other
wor ds, counsel has a duty to rmake reasonabl e
i nvestigations or to nake a reasonabl e
deci sion that nmakes particul ar
i nvestigations unnecessary. In any
i neffectiveness case, a particular decision
not to investigate nmust be directly assessed
for reasonableness in all the circunstances,
appl yi ng a heavy neasure of deference to
counsel 's judgnents [enphasis added].?®

failed to state a claim for ineffective assistance of counsel because he had
not averred that his counsel had made any “affirmative mi srepresentations”).
®1d. at 690-91.



A bl anket rule precluding an ineffective assistance of
counsel claimwhere the attorney has failed to informa
def endant of possible inmgration consequences does not allow

for the kind of case-by-case analysis that the Strickland test

envisions. Simlarly, a rule which requires affirmative

m srepresentation precludes a clai mwhere defense counsel is
reasonably aware that deportation would be likely, but
nevertheless intentionally or negligently fails to advise the
def endant of this significant consequence. On the other hand, a

case-by-case analysis is consistent with Strickland and it

allows a trial court to judge each claimof ineffective
assi stance of counsel upon its particular facts. Therefore, |
woul d hold that if, under the particular facts of the case, a
trial court finds that an objectively reasonable attorney woul d
have advi sed the client of possible deportation consequences
because of facts known to counsel at the time, or facts that
shoul d have been known to counsel through a reasonable
i nvestigation, but counsel nonetheless failed to so advise the
defendant, a claimfor ineffective assistance of counsel is
possi bl e.

Thus, in this case the proper approach woul d have been
to determ ne whet her Gevorgiyan received ineffective assistance
of counsel when he entered his guilty pleas to the felony

charges. |If he did, he should be allowed to withdraw his guilty

10



pleas and to stand trial. Then, the Cormonwealth will have its
day in court and not be prejudiced as it is by the trial court’s

amendnment of Gevorgiyan's convictions.’

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

Gregory D. Stunbo Julia K. Pearson

Attorney Ceneral of Kentucky Assi stant Public Advocate
Frankfort, Kentucky

Chri stopher H. Hancock

Assi stant Attorney General

Frankfort, Kentucky

" Fortney v. Mahan, 302 S.W2d 842, 843 (Ky. 1957) (citing More s Federa
Practice, 2d Ed., 8§ 60.19,; G v.Code Prac. § 518; and Mason v. Lacy, 274 Ky.
21, 117 S.w2d 1026 (1938)) (stating that “[t]wo of the factors to be
considered by the trial court in exercising its discretion are whether the
novant had a fair opportunity to present his claimat the trial on the nerits
and whether the granting of the relief sought would be inequitable to other
parties”).
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