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BEFORE: GUI DUGLI and TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENIOR JUDGE: This is an appeal from an opinion of
the Workers’ Conpensation Board uphol di ng the deni al of

retraining incentive benefits as being precluded by KRS

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



342.732(1)(a)7 due to the fact that the clainmant had reached the
age of 65 prior to the date the award becane final. W affirm

The facts are neither conplex nor in dispute. It was
stipulated that the clai mant Edgar Day worked in the coal mning
i ndustry for 37 years and that he was | ast exposed the hazards
of respirable coal dust on Novenmber 3, 2001. Day was 63 years
old on the date of his last injurious exposure and was 65 years
old at the time of the opinion and order which is the subject of
this appeal.

Day had filed two previous clains for retraining
incentive benefits. The first, filed on Septenber 9, 1992, was
di sm ssed in 1993. The second claimfor RIB was filed on March
31, 1993 and Day was awarded benefits in that proceeding in
1995. However, Day continued to work after receiving that award
and therefore he never received any paynent of benefits.

Day’s third RIB claimwas filed on April 4, 2003,
supported by a report which interpreted a chest x-ray as
denonstrating evidence of coal workers’ pneunoconiosis, category
2/1. In response, the appellee enployer submtted an x-ray
interpretation which was conpl etely negative. Because no
consensus was established by the parties’ nedical experts, the
Conmi ssi oner of the Departnment of Wbrkers’ Cains submitted the
X-rays provided by the parties to a consensus panel. Two panel

menbers interpreted the x-rays as indicating the existence of
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category 1/0 pneunoconi osis and the third nenber read the x-ray
as negative. The claimwas subsequently assigned to an

Adm ni strative Law Judge who issued a February 25, 2004 opinion
concluding that Day’ s age of 65 years disqualified himfrom an
award of RIB under the plain | anguage of KRS 342.732(1)(a)7.

In an appeal to the Board, Day advanced four argunents
in support of his contention that the decision of the ALJ nust
be reversed: 1) that the ALJ mi sconstrued the intent and proper
application of KRS 342.732(1)(a)7; 2) that the statute does not
specify when RIB paynents are to start; 3) that his prior RIB
award cannot inpact any prospective award under the 2002
anmendnent s because no benefits were actually paid as a result of
the 1993 award; and 4) that the 2002 anmendnents to the Act are
unconstitutional and the regul ati ons enabling those anendnents
exceed the scope and authority provided by statute. Citing its
| ack of authority to rule upon the constitutionality of a
statute, the Board declined to address that issue, but affirmed
the ALJ' s decision on the remaining points.

As noted by the Board, Day’ s contentions regarding the
proper interpretation and application of KRS 342.732(1)(a)7 to
the particulars of his claimare a matter of first inpression.
However, as the Board al so properly observed, the issues, while
novel, are not conplex and nmay be resolved by resort to the

pl ain | anguage of the statute itself and established case | aw.
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The statute at the heart of this controversy, KRS
342.732(1)(a)7, provides as foll ows:

An enpl oyee who is age fifty-seven (57)
years or older on the date of |ast exposure
and who is awarded retraining incentive
benefits under subparagraph 1.to 4. of this
paragraph, may elect to receive in lieu of
retraining incentive benefits, an anount
equal to sixty-six and two-thirds percent
(66-2/3% of the enployee s average weekly
wage, not to exceed seventy-five percent
(759 of the state average weekly wage as
determ ned by KRS 342. 740 multiplied by the
disability rating of twenty-five percent
(259% for a period not to exceed four
hundred twenty-five (425) weeks, or until

t he enpl oyee reaches sixty-five (65) years
of age, whichever occurs first, KRS
342.730(4) notw t hstandi ng.

Day argues that under the plain terns of this statute he is
entitled to elect to receive a permanent partial disability
award in lieu of retraining incentive benefits and thus it is
his age (63) on the date of his last injurious exposure which is
controlling, not his age as of the date of the award. He
therefore posits that he is entitled to the award provi ded for
in this statute from Novenber 3, 2001, the day he | ast worked,

t hrough July 24, 2003, the day he turned 65 years of age. Day
al so contends that because the statute specifies only when
benefits end, not when they are to begin, he is entitled to rely
upon KRS 342.316(5)(b), which provides that benefits payabl e by
reason of occupational disease shall commence as of the date of

| ast exposure or the date of actual disability, whichever occurs
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later. W agree with the Board's anal ysis that such a
construction fails to give effect to the totality of the
statute, as well as to the plain |anguage of KRS 342.730(4)
whi ch specifies the date upon which awards of retraining

i ncentive benefits are to commence.

The Board properly concluded that Day received an
award of retraining incentive benefits which, due to his age on
the date of his |ast exposure, he was entitled to convert to a
25% permanent partial disability award under KRS 342.732(1)(a)7.
However, such a conversion does not change the nature of
appellant’s award fromone of retraining incentive benefits, nor
does it relieve Day fromthe effect of the statutes applicable
to RIB awards. The Suprenme Court of Kentucky addressed the
guestion of the conmencenent date for awards of RIB in Meade v.

2

Spud Mning,“ a case in which the Court set out the follow ng

basi c prem ses which we find pertinent to our review of this
case:

[ T] he apparent purpose of the RIB was to
encour age coal workers who had contracted
category 1 pneunoconi osis, but who as yet
had experienced no significant respiratory
i mpai rment, to seek enpl oynent outside the
m ning industry before their condition

wor sened.

Aside frombeing contrary to the plain
| anguage of KRS 342.316(1)(b) and KRS

2 949 S.W2d 584, 587-88 (Ky. 1997).



342.040(3), it would defeat or, in the

| east, underm ne the very purpose of the
1994 anendnent for a working mner to obtain
an award which “locks in” the entitlenent to
a RIB but which permts the worker to defer
paynent of the benefit until sone uncertain
future date.

The fact remains that it is a claimnt
who controls the filing of a claimfor R B
Not hing forces a worker to file a claim
pursuant to KRS 342.732(1)(a) until such
time as he is ready to neet the conditions
whi ch aut horize paynent of the benefit.

We concl ude that an award of RIB begins

on the date upon which the award becones

final and extends for the 208 consecutive

weeks which foll ow the award.
The cited | anguage clearly reflects the enphasis which nust be
pl aced on the purpose of the legislation in interpreting the
nmeani ng and application of the retraining incentive benefit
statutes. KRS 342.732(1)(a)7 unequivocally states that “KRS
342.730(4) notwi thstanding,” a worker who has reached the age of
65 is ineligible to receive an award of retraining incentive
benefits. W therefore agree with the Board's conclusion that a
wor ker must otherwi se qualify for an RIB award in order to avai
hi nsel f of the conversion provision of the statute. Because Day

was no longer eligible for an RIB award, there was nothing to

convert to a pernmanent partial award.



Next, Day argues that a RIB award he received in 1995
is res judicata and that he is entitled to reopen that claim
under KRS 342.792. Again, we disagree. This is precisely the

type of award abatenent which the Court in Spud Mning found to

be “inconsistent with acconplishing” the purposes of the RIB

statutes. Furthernore, the Suprenme Court specifically rejected

the contention that Smith v. Leeco, Inc.,® a case upon which Day

relies, was either “controlling or persuasive’” as to abatenent
of RI B awards.

Finally, as to the constitutionality of the Act and
its enabling regulations, Day’s argunent consists solely of a
citation to two of this Court’s opinions which are currently
pending in the Suprene Court. Neither case has any application

to the issues raised in this case. In Bartrumyv. Hunter

Excavating® this Court determined that “to the extent that KRS
342.316 and the regul ati ons promul gated t hereunder preclude the
use of x-ray evidence in rebuttal in a coal-worker’s

pneunoconi osis claim they violate the parties’ due-process
right to a neaningful hearing.” The “consensus” procedure
prescri bed by that statute has not been raised as an issue in

this case. In Day v. Fairbanks Coal Conpany,® the Court

3 897 S.W2d 581 (Ky. 1995).
4 S.W3d ___ (Ky.App. rendered NMay 28, 2004).

5 2003- CA-002418-WC (Rendered March 24, 2004, not to be published).
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addressed mandatory | anguage in KRS 342.316(3)(b) requiring that
the date of the x-ray to be indelibly | abeled on the x-ray and
contained in the report. The constitutionality of the statute
was not considered. As no specific argunent has been advanced
concerning this statute’s constitutionality, we decline to
address the matter except to note that were the issue properly
before us, the rationale utilized by the Suprene Court in

uphol ding the constitutionality of KRS 342.730(4) in MDowell v.

Jackson Energy RECC® appears dispositive of the constitutionality

of termnating eligibility for an RIB award at age 65.

The opinion of the Wrkers Conpensation Board is

affirned.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John Harlan Callis, III Carl M Brashear
Pai ntsvill e, Kentucky Lexi ngt on, Kent ucky

684 S.W3d 71 (Ky. 2002).



