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BEFORE: BARBER, HENRY, AND JOHNSON, JUDGES.
JOHNSON, JUDGE: WMark Stephenson has appeal ed fromthe Septenber
12, 2003, order of the Grant Grcuit Court granting sunmmary

judgment in favor of the Grant County Ambul ance Service, Inc.?

1 W note that the record on appeal in this case is inconplete. It begins
with the notion to set pretrial conference filed on March 18, 2003. The
general index fails to provide page nunbers for the various pleadi ngs
(Kentucky Rules of Civil Procedure (CR) 75.07(11)). Counsel for the
appellant is renminded that the responsibility to see that the record on
appeal is properly prepared and transmitted to this Court involves

“reci procal duties inposed upon the appealing party and the clerk by CR
75.07[.]" Belk-Sinpson Co. v. HIl, 288 S.W2d 369, 370 (Ky. 1956).




Havi ng concl uded that Stephenson’s claimfor “civil battery”
relates back to the date of the original conplaint and that the
trial court erred in denying Stephenson’s notion to anmend his
conplaint and in granting the Anbul ance Service’s notion for
sunmary judgnment, we reverse and renmand.

On January 15, 1999, Stephenson filed a conplaint in
the Gant Grcuit Court against the Ambul ance Service, alleging
that while he was working for Over the Top, Inc. on January 19,
1998, he fell froma | adder and sustained various injuries, and
that he suffered numerous conplications fromthose injuries? due
to the negligent care provided himby the Anbul ance Servi ce.

The Ambul ance Service first transported Stephenson fromthe
scene of the accident to St. Luke's Hospital, then, due to the
severity of his injuries, to University Hospital in G ncinnati.
St ephenson clainmed that while in route to St. Luke's Hospital he
repeat edly requested the anbul ance nedi cal personnel not to
treat his fractured |leg, but that they did not abide by his

wi shes. An expert witness for Stephenson, Donna Adkins, R N.,3
stated in her deposition that Stephenson’s fracture “should have

been secured, padded, but not reduced, due to reduction causing

2 The injuries referred to in the conplaint included the non-union of a |leg
fracture, and a permanent lung injury, known as acute respiratory distress
syndrone (ARDS), which devel oped during Stephenson’s stay in the hospita
following his injury.

3 Adki ns has been the President/CEO of Medical C ains Analysis and Managenent
Services, Inc., and consults with insurance conpanies, individuals,
attorneys, and enpl oyers.



the potential for significant conplications in the form of
infection at the site of the fracture . . . which caused the
patient to devel op sepsis and develop ARDS. . . ” [enphasis
original]. Adkins also stated that if Stephenson “requested of
the EMS personnel that they not do anything to his leg, then

t hey breached the consent.”

On Cctober 26, 2000, the Anbul ance Service filed a
notion for summary judgnment claim ng Stephenson had failed to
produce evi dence sufficient to prove that any conplications from
his injuries were caused by the actions of the Anbul ance
Service. Mre specifically, it argued that Adkins was not
qualified to testify regarding the cause of Stephenson’s ARDS.
Therefore, even if the trial court, for the purpose of
addressing the notion for summary judgnent, were to accept as
fact Adkins’s opinion that the anbul ance personnel had breached
the standard of care regarding Stephenson’s leg fractures,?

St ephenson’s | awsuit should be dism ssed for failing to
establish the cause of the conplications fromhis injuries.

After Stephenson filed numerous requests for
extensions of tine to respond to the notion for summary
judgment, he finally responded by arguing that it would be
premature to grant summary judgnent since he had not been

af forded sufficient opportunity to depose all of the w tnesses.

4 Stephenson fractured both | egs during the fall.
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The trial court granted Stephenson additional time to devel op
hi s nedi cal proof, but it eventually granted summary judgnent in
favor of the Anbul ance Service on March 20, 2001. The tri al
court reasoned that although Stephenson had provi ded expert
medi cal testinony that the Anbul ance Service had breached the
standard of care, he had failed to present any nedical proof to
establish the cause of the conplications fromhis injuries. On
appeal, this Court reversed the trial court on the grounds there
were genuine issues as to a material fact.®

On March 18, 2003, Stephenson filed a notion for the
trial court to schedule a pre-trial conference and a trial date.
On July 9, 2003, Stephenson filed a notion for | eave to anmend
his conplaint, wherein he asserted “additional causes of action
t hat becanme known during the discovery process in this matter,
such as civil battery[.]” He also asked the trial court to
strike fromthe allegations in his conplaint “the medical issues
related to [his] devel opnent of ARDS and the delay in the
achieving union at the fracture site.” The Anmbul ance Service
filed an objection and response on July 15, 2003, arguing that
St ephenson’s claimof civil battery did not relate back to his
original conplaint for negligence and was barred by the statute

of limtations. The Anbul ance Service further argued that even

5 Case No. 2001- CA-000770-MR, rendered June 28, 2002, not-to-be-published,
dis. rev. denied March 12, 2003.



if the trial court allowed Stephenson to anend his conplaint, it
was entitled to summary judgnment because Stephenson coul d not
establish that the alleged actions of the Anbul ance Service had
caused the conplications fromhis injuries.

On August 8, 2003, the trial court denied Stephenson’s
notion to anmend his conplaint; and on August 22, 2003, the
Anmbul ance Service filed a renewed notion for summary judgnent.
Wi |l e Stephenson apparently did not file a witten response to
the notion, he argued before the trial court that its refusal to
allow himto anend his conplaint would effectively elimnate his
ability to respond to the notion for summary judgnent. On
Septenber 12, 2003, the trial court entered an order granting
sunmary judgnment in favor of the Anbul ance Service. This appea
f ol | owned.

St ephenson argues that the trial court erred by
granting summary judgnent to the Anbul ance Service after denying
his notion to anend his original conplaint. Based on CR
15.03(1) and the case | aw applying that rule, we agree. CR
15.03(1) states, in relevant part as foll ows:

Whenever the claimor defense asserted in

t he amended pl eadi ng arose out of the conduct,

transaction, or occurrence set forth or

attenpted to be set forth in the original

pl eadi ng, the amendnent relates back to the
date of the original pleading.



In discussing this rule, it has been noted that “[t] he inportant
consideration is not whether the anended pl eadi ng presents a new
clai mor defense or presents a new theory, but whether the
anmendnent relates to the general factual situation which was the
basis of the original controversy” [citation omtted].®

The nost cited case in Kentucky on CR 15.03(1) is

Perkins v. Read,’ where the plaintiff had been unsuccessful

before the trial court in seeking to anend her conplaint to add
a claimfor the personal injuries she sustained in an autonobile
acci dent that had occurred over three years earlier. After
first allowing plaintiff’s notion to anend, the trial court

| ater dism ssed her claim*®“as being barred by the one-year

"8 In

statute of limtations for personal injury actions.
reversing this Court, which had affirnmed the trial court, the

Supreme Court relied on Wnsatt v. Haydon O1 Co.,° and stated,

“the autonpbile collision was the sole factual situation giving
rise to the cause of action in the case at bar. |In this respect
it represented the ‘conduct, transaction or occurrence which
formed the basis for the original conplaint.” In Wnsatt, the

Court had stated as foll ows:

6 6 Philipps, Kentucky Practice 8§15.03 (5th ed. 1995).

7 616 S.W2d 495, 496 (Ky. 1981).
8 1d. at 495.

° 414 S.W2d 908 (Ky.App. 1967).



There was only one cause of action, and

t hat arose by reason of the negligently

i nduced col lision. The damage cl ai ns
arising out of that single “conduct,
transacti on or occurrence” consisted of
the clains for wongful death of Ms.
Carrico, personal injuries to Thomas
Carrico, and property damage to the
Carrico car. Al of these clains arose
fromone tortious act, and by the express
| anguage of CR 15.03 the anmended conpl ai nt
asserting Thomas Carrico’s personal injuries
rel ated back to the date of the original
conpl ai nt . 1°

Simlarly, in the case before us, Stephenson sought to
anmend his original conplaint for the purpose of alleging a claim
of “civil battery”. Since Stephenson’s additional claim of
civil battery “arose out of the conduct, transaction, or
occurrence” consisting of the Ambul ance Service's transporting
hi m and providing nedical care to him the trial court erred by
denying his notion to anend his conplaint on the grounds that
his civil battery claimdid not relate back under CR 15.03(1) to
his original conplaint.

Thus, the order of the Grant Grcuit Court is reversed
and this matter is remanded for further proceedi ngs consi stent
with this Opinion.

ALL CONCUR

0 Wnsatt, 414 S.W2d at 911.
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