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BEFORE: BUCKI NGHAM KNOPF, AND TAYLOR, JUDGES.
TAYLOR, JUDGE: Anerican Prem er |nsurance Conpany (Anerican)
appeals fromorders, entered April 16, 2004, and June 9, 2004,
in the Jefferson Circuit Court determ ning that a notor vehicle
i nsurance policy issued by Anerican provi ded coverage for clains
asserted against its insured, Alan L. Alston. W affirm

Lucy M Davenport and Janes Davenport (collectively

referred to as the Davenports) filed a conplaint in the



Jefferson Circuit Court alleging personal injury to Lucy as the
result of a May 15, 2001, autonobile accident. The Davenports
nanmed the driver of the other vehicle, Alston, and State Farm
Mut ual Aut onobi |l e I nsurance Conpany (State Farn) as defendants.
The vehicle driven by Al ston was owned by his brother and his
girlfriend. The Davenports asserted a claimagainst State Farm
for uninsured and/or underinsured notorist benefits.

Ameri can subsequently filed an Intervening Conpl ai nt
For Declaratory Relief. Anmerican stated it had issued a policy
of autonobile insurance to Alston, which was in effect at the
time of the accident. Anerican asserted, however, that policy
excl usi ons precluded coverage for the clains asserted by the
Davenports. Specifically, American argued that the autonobile
driven by Al ston at the tinme of the accident was not covered
under his policy. Anerican sought a declaration that its policy
di d not provide coverage for any clains that could be asserted
against its insured as a result of the subject accident.

The Davenports and Anerican both filed notions for
summary judgnent on the issue of whether Anerican’s policy
provi ded coverage for the clainms asserted. By order entered
February 13, 2004, the circuit court denied both notions. The
Davenports subsequently filed a notion for reconsideration. By
order entered April 16, 2004, the circuit court vacated and set

aside its February 13, 2004, order and granted the Davenports’
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notion for partial summary judgnent. Therein, the circuit court
held that the policy issued by American did provide coverage for
the clains asserted by the Davenports. The partial summary

j udgnment was nade final and appeal able on June 9, 2004, by an
entry of an order that included Ky. R Cv. P. 54.02 | anguage.
Thi s appeal foll ows.

The standard of review on appeal froma sumary
judgnment “is whether the trial court correctly found that there
were no genuine issues as to any material fact and that the
nmovi ng party was entitled to judgnent as a matter of law”

Scrifres v. Kraft, 916 S.wW2d 779, 781 (Ky.App. 1996). Since

only issues of law are involved, our reviewis de novo.

Hal | ahan v. The Courier Journal, 138 S.W3d 699 (Ky.App. 2004).

The insurance policy Anerican issued to Al ston naned
himas the insured and identified a 1988 Cadillac Deville and a
1968 O dsnobil e Cutlass under the “Description of Oaned
Aut onobi l es.” The American policy defined a “covered auto” as
foll ows:

Any auto or trailer you do not own while
used as a tenporary substitute for any other
vehi cl e described in the definition, when

wi t hdrawn from use because of its breakdown,
repair, servicing, |oss or destruction,
provided its operation is with the

perm ssion of the owner and is within the
scope of such perm ssion.

The policy also contained the foll ow ng excl usion:



We do not provide Liability Coverage:

6. For the ownership, maintenance or use
of any vehicle, other than your covered
auto, which is owned by or furnished or
avai l able for the regular use of you or
any famly nenber.
It is undisputed that at the tine of the accident
Al ston was driving a Buick Skylark owned by Al ston’s brother and
girlfriend. The issue presented is whether the Buick Skylark
was a “tenporary substitute” for Al ston’s own vehicle and thus,
was a “covered auto” under the policy, or whether the Buick was
“furnished or available” for Alston’s “regular use” and thus,
excl uded from coverage under the policy.

The interpretation of an insurance policy is a

guestion of law for the Court. GCnelli v. Ward, 997 S.W2d 474

(Ky. App. 1998). “We review questions of |aw de novo and, thus,
wi t hout deference to the interpretation afforded by the circuit
court.” 1d. at 476. Furthernore, it is well-established that
an exclusion in an insurance policy is to be interpreted

narromy, and all questions are to be resolved in favor of the

insured. St. Paul Fire & Marine Ins. Co. v. Powell-Wlton-

Mlward, Inc., 870 S.W2d 223 (Ky. 1994).

Ameri can contends the Buick Skylark was furni shed or
avai l able for Alston’s regular use. Anerican asserts that

Al ston’s testinony reveal ed that his brother had given Al ston
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the keys two or three days before the acci dent because the
brot her was going to prison. Anerican asserts that Al ston had
free use of the Buick at the tinme of the accident. As such,
Anmeri can contends the exclusion applies and no coverage was
provi ded by the policy.

The Davenports assert the testinony clearly
established Al ston intended to use the vehicle as a “tenporary
substitute” for his own vehicle. The Davenports point
specifically to Alston’s response when asked why he was drivi ng
t he Bui ck Skylark on the day of the accident. Al ston responded
as follows: “My vehicle was broke down. | have two vehicl es:
One was being serviced - — | was getting ready to get it
serviced; the other was broke down.” Alston further testified
that one of his vehicles was repaired and running a few days
after the accident.

We believe the evidence clearly establishes that
Al ston’s use of the Buick was as a “tenporary substitute” for
his own vehicle and that it was not “furnished or avail able” for
his “regular use.” Alston’s own testinony, which was unrefuted,
reveal ed that his two vehicles were not in working condition and
that one of the two was repaired a few days follow ng the
accident. Thus, we conclude the circuit court properly
determ ned that the insurance policy Anerican issued to Al ston

provi ded coverage for the clains asserted by the Davenports
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arising fromAl ston’s use of the Buick owned by his brother and
girlfriend. As such, the circuit court properly granted the
Davenports’ notion for partial sunmary judgnent.

For the foregoing reasons, the order of the Jefferson
Crcuit Court is affirned.
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