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BEFORE: BARBER AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
BARBER, JUDGE: Appellant, Erwin Frank (Frank), appeals fromthe
deci sion of the Warren Circuit Court awarding fees for use of
gas and equi pnent for obtaining use of gas to Appellee, Phillip
Brown (Brown). Frank also appeals an attorney fee award to

defense counsel. The trial court’s ruling with regard to

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



ownership of a personal use gas well is affirnmed. The remai nder
of the court’s ruling is reversed, and the case i s remanded.

Frank is the owner/operator of 200 oil wells in Warren
County, Kentucky. The wells lie on various tracts of property
and rights to the oil and gas are agreed upon between the
| andowners and Frank. |In August, 1979, Frank entered into a gas
and oil |lease with Dorothy Wareham and her husband. That
Agreenment authorized himto produce oil fromthe property. That
standard oil |ease was recorded with the county clerk. Two
additional “Standard Ky. 88 G| and Gas Leases” contenpl ating
wells on other tracts of |land were entered into between Wareham
and Frank in 1998. Those wells produce oil. Both those |eases
were al so recorded with the county clerk.

On Decenber 11, 1997 Frank entered into a different
type of Gas Well Agreenment with Dorothy Wareham  That Agreenent
was not a standard form but was drawn up by an attorney on
behal f of the parties. That Agreenent was not related to the
other oil |eases between the parties, but was a wholly separate
and different Agreenment. The terns of the Agreenent all owed
Frank to operate one of the wells on the Wareham property for
t he purpose of obtaining gas fromthe well to heat his persona
residence. That well produces gas and a m ni mal anmount of oi

whi ch nust be renoved fromthe well periodically so that the



well will continue to produce gas. That Agreenent stated, in
pertinent part:

VWHEREAS, Dor ot hy Wareham has a gas wel |
| ocated on her property fromwhich both
parties use gas for the purpose of heating
their respective residences; WHEREAS, both
parties desire to have a witten statenent
as to their agreenment. NOW THEREFORE, for
and in consideration of the nutual
covenants, the parties agree as follows (1)
Erwin Frank may utilize gas fromthe well
| ocated on the property of Dorothy Wareham
for the purpose of heating his residence and
shall not be required to neter or pay for
said gas. (2) Erwn Frank shall maintain
the gas well, the punp, lines and all other
attendant devices utilized to deliver gas
fromthe well to the respective residences
of the parties at his sole and conpl ete cost
and w thout any cost or expense what soever
to Dorothy Wareham (3) Either party may
termnate this agreenment by giving 30 days
witten notice of his or her desire to
termnate sane. |1d.

In 1999 Wareham t hen decided to sell 60 acres of her
property, including the and on which the gas well used to heat
her hone and Frank’s honme was | ocated. She delivered a
handwitten docunent purporting to be a cancellation of the
personal use Gas Wl |l Agreenent, which had been entered into
between the parties in Decenber, 1997. Wareham delivered the
handwitten docunent to Frank in August, 1999. This
cancel lation was in accordance with the terns of the Agreenent
between the parties, which permtted cancellation of the

Agreement upon thirty days witten noti ce.



An auction for the Wareham property was conducted on
Septenber 25, 1999. At the tinme of sale the auctioneer
indicated that three oil wells on the property were under |ease
to Frank. The auctioneer stated “This tract has three oil wells
whi ch Ms. Wareham has sold to a neighbor [Frank]. |In addition,
there is another oil well on the property that has been | eased
and Ms. Wareham receives 15% of the earnings. She wll
transfer her interest in this | ease to the new owner of the

property. The auctioneer also testified that the property had
a gas well on it, which Wareham and a nei ghbor had used to heat
their hones. The auctioneer notified all purchasers that
War eham had provided witten notice of term nation of the
personal use gas |ease to Frank. The record contains an
affidavit from Dorothy Wareham dated Decenber 15, 1997 show ng
that there were no other |eased wells on the property. |In her
deposition testinony, Warehamwas clear in differentiating the
agreenent regarding the gas well used to heat her hone and
Frank’s honme and the oil wells |eased by Frank for production.
She stated that she had ternminated the free gas use | ease, but
that Frank had other |eases for the other wells, and that those
| eases had not been term nated by her.

Appel l ee, Phillip Brown (Brown), was the successful

purchaser of the property. The title opinion on the property,

whi ch was received by Brown at the tine of sale, indicated that
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the property was subject to three oil and gas |eases by Frank,
one dated August 11, 1979 and two dated April, 1998, which were
to continue “as long thereafter as either of them[oil or gas]
is produced.” All three oil and gas | eases are of record in the
Warren County Clerk’s Ofice. The term nated personal use gas
agreenent was not recorded and is not reflected in the title
opi ni on.

Frank has conti nuously operated and mai ntai ned the
wells for a nunber of years. Since Brown’s purchase of the
property his royalty share of the oil sales has been held by the
conpany whi ch purchases the oil. There is no comercial val ue
to the gas produced by the well Frank and Wareham used to heat
their hones. After purchasing the property, Brown obstructed
Frank’s right to the oil and gas fromhis three | eased wells, as
wel |l as his ongoing use of heating fuel fromthe well subject to
the Gas Lease Agreenent. Frank sought an injunction and
damages. Brown counterclained for trespass. A bench trial was
hel d, and the court ruled in favor of Brown on each issue.

At trial Warehamtestified that Frank owned two oil
well's on the property, which were sold to himby her deceased
husband prior to 1997. She also testified that the gas well,
whi ch al so produced sone oil, was the only well actually | eased
to Frank. Wareham exhi bited sone confusion about whether Frank

owned or |l eased the oil wells subject to the filed and recorded
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| eases. She appears to have believed that Frank owned those
wells outright. Wireham was not confused as to Frank’s right to
continue to use those wells and testified that she knew he
exerci sed dom nion and control over them \Warehamtestified
that she continued to receive royalties fromthe ongoi ng oi
production fromthe wells owned by Frank after she term nated
the separate gas | ease agreenent on the gas well. The filed and
recorded | ease agreenents for the oil and gas wells expressly

provide that the | eases shall continue as |long as “oil or gas or
either of themis produced fromsaid |land by the | essee
[Frank].” The filed and recorded | ease docunents do not provide
for termnation of the | ease by any other nmeans. The record
does not show that the | eases on those wells were termnated in
accordance with aw. The | eases remain valid.

The trial court ruled that the handwitten term nation
letter termnated “the April 24, 1998 oil and gas | ease.” Frank
contends that the handwitten docunent did not serve to lawfully
termnate his interest in the gas well. The court’s ruling with
regard to the gas well used to heat Frank and Warehanmi s hones is
supported by the terns of the docunent, the witten notice of
termnation found in the record, and Ms. Wareham s testinony
before the trial court. The trial court properly found that the

| ease on the personal use gas well had been term nated by the

handwritten docunent.



Notwi thstanding the limting statement in its judgnent
or the terns of the contracts at issue, the court then
erroneously ruled that the handwitten docunent term nated not
only Frank’s |l ease on the gas well (which was actually a
Decenber, 1997 | ease), but also Frank’s interest in the other
oil wells. That ruling is unsupported in the record and not
supported by | aw.

Frank contends that the handwitten docunent did not
termnate his interest in the oil wells. The docunent states,
in relevant part:

.o As you have probably heard, | am

pl anning to sell all ny property.

Therefore, I amgiving you 30 days notice to

term nate our gas well agreenment dated Dec.

11, 1997. The agreenent will expire on

Sept. 12, 1999. | will provide a

term nati on agreenent at that tine.

The plain | anguage of the handwitten docunent
purported to term nate only the gas | ease agreenent for the well
whi ch provi ded personal gas to heat Frank’s honme, as that well
was the only one covered in the Agreenent of Decenber 11, 1997.
The ternms of the docunment were not sufficient to termnate the
| eases of the other wells.

On appeal, Brown contends that the oil |eases were
abandoned and that the | eases properly term nated due to non-

use. Frank testified before the trial court that the wells were

in production and that he worked on them and obtained oil from
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them during the | ease period. A nmere |apse of tine and non-use
is insufficient to show abandonnent of a well where production

or ongoing work is testified to. Pro Gas Inc. v. Har-Ken Coa

Co., 883 S.W2d 485, 488 (Ky. 1994). Reasonable fairness
protects against cancellation of an oil or gas | ease absent
cl ear and uncontroverted proof of abandonnent of the wells.

Little v. Page, 810 S.W2d 339, 340 (Ky. 1991), citing Reynolds

v. Wiite Plains Ol and Gas Co., 199 Ky. 243, 250 S.W 975 (Ky.

1923). Production does not always require sale of the oil, but
can constitute repairs, inprovenents, or other reasonabl e use of

the well. Geene v. Coffey, 689 S.W2d 603, 605 (Ky.App. 1985).

The record does not support a finding that Frank abandoned the
wells or that the | ease was properly term nated for non-use.
The record contains evidence showi ng Frank’s use, maintenance
and i nmprovenents of the wells, and Frank’s profits obtained
t hrough such use. It was clear error for the court to hold
ot herw se.

The court also ruled that the “terns of sale” granted
Brown the right to all Frank’s oil and gas equi pnent on the
| and. The court ruled that this equi pnent was previously owned
by Wareham No evidence in the record supports that finding.
Phot ographs in the record show a great deal of equi pnent on the
property being used to extract the gas and oil. Frank is the

only party who has used that equi pnent and the wells for a term
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of nore than twenty years. The testinony offered by Frank shows
that he owned and installed that equi pnent. Frank contends that
the court was in error in awarding all the oil and gas equi pnent
on the property to Brown. A contract nust be interpreted as
witten and all reasonable terns in the contract nust be

enforced. Cine v. Allis-Chalners Corp., 690 S.W2d 764, 765

(Ky. App. 1985). Wiere the property is sold at auction, the
pur chasers have the right and the duty to rely on the

description of the property sold. Presnell Const. Mnagers,

Inc. v. EH Const. LLC, 134 S.W3d 575, 581 (Ky. 2004). The

purchase deed and terns of auction did not contain the right to
pur chase the equi pnent. Finding that the equi pnent did not
belong to Frank is clearly erroneous. For this reason, the
court’s ruling that Brown is the owner of that equipnment is
rever sed.

Frank argues that the court erred in awardi ng Brown
all “royalties” received by Frank begi nning on the date the
conplaint was filed. Frank states that he receives no royalties
for the sale of oil, but has a working interest in the
production of the oil. Profits or shares received by Frank due
to oil production fromthe | eased wells are the property of
Frank pursuant to the terns of the |leases. It was clearly error
for the court to award any such funds to Brown. |If sufficient

proof is nade, Brown may be entitled to any profit nmade on the
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oil extracted fromthe gas well used to heat Frank and Wareham s
homes, if such profits were received after the date of
termnation of that particular |ease. The court did not
differentiate between the wells, hence the ruling as to any
profits owed Brown is reversed and remanded for determ nation

Frank clainms that the court was in error in awarding
Brown $4, 800 for gas consuned by Frank at his personal
residence. No evidence supporting the sum of that award ot her
than a statenment that sonme honmes in the area used that nuch
natural gas in a year. Additionally, that sumwas a resale
price rather than a whol esale price for gas used and cannot be
found anal ogous to personal use froma not-for-profit well. In
t he absence of any evidence supporting Brown’s claimfor
rei nbursenent the guess nade by Brown as to the value of the gas
whi ch possibly could have been used by Frank is too specul ative
upon which to base an award. The award is reversed as being
unsupported by the record.

Frank argues that the court erred in awardi ng Brown
“all attorney fees and costs associated with defending this
action,” as no contract or statute authorized the award of such
fees. Authority nust be shown to support an award of attorney

fees. Craig v. Keene, 32 S.W3d 90, 91 (Ky.App. 2000). Even

where a statute may potentially support an award of attorney

fees, the court must cite and rely on such authority in nmaking
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any award. King v. Gecco, 111 S.W3d 877, 883 (Ky.App. 2002).

The court’s award of fees was an abuse of discretion and as

such, is properly reversed. Angel v. MKeehan, 63 S.W3d 185,

190 (Ky. App. 2001). The award of attorney fees is reversed.

We remand this case for entry of an opinion consistent
with the record before the trial court. Brown is entitled to an
ownership interest in the single gas well previously used by
Frank and Wareham to heat their homes. The other gas wells are
subject to the terns of Frank’s recorded | eases, and Brown was
put on notice of those valid | eases at the tine of sale. Brown
cannot now claimthat he is the ower of those gas wells. For
this reason, the trial court’s opinionis affirned in part,

reversed in part, and remanded.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Phillip R G ogan David F. Broderick
Bowl i ng Green, Kentucky Bowl i ng Green, Kentucky
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