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BEFORE: JOHNSON AND McANULTY, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
JOHNSQN, JUDGE: Bernard Baker has petitioned for review of an
opi nion of the Wirkers’ Conpensation Board entered on August 6,
2004, which affirmed the Admi nistrative Law Judge’s award of
permanent partial disability benefits for a back injury Baker
sustai ned while working as a neat cutter for Wal-Mart Stores.

Havi ng concl uded that the Board did not overlook or m sconstrue

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes (KRS) 21.580.



controlling statutes or precedent or commt an error in
assessing the evidence so flagrant as to cause a gross injustice
by affirmng the ALJ's refusal to enhance Baker’s benefits by
the nultipliers contained in KRS 342.730(1)(c)1, and (1)(c)3, we
affirm

Baker, who was born on Decenber 19, 1960, has a tenth
grade education. He began working for the Wal -Mart Super Center
in Shel byville, Kentucky, in May 1998.2 At the tine of the
injury, Baker was enployed in the neat departnent where his
duties included cutting nmeat with saws and kni ves, stocking the
meat cases, assisting custoners, unloading trucks, lifting neat
and boxes wei ghing up to 100 pounds, and cl eaning and organi zi ng
the neat departnent. These tasks involved repetitive pushing,
pul I'ing and bending activities, and prolonged standing. H's
hourly wage at the tine of his injury was $13.68, his average
weekl y wage was $489. 33, and he wor ked approximately 40 hours
per week.

On Cctober 27, 2002, Baker slipped on sonme “ice
bui | dup” inside a wal k-in cooler as he was attenpting to repl ace

a box of frozen food and fell on his buttocks, injuring his | ow

2 Baker’'s career history included working as a farmhand and neat cutter. He
was originally hired by Wal -Mart as a sal es associ ate, then reassigned as a
neat cutter. Baker also worked at Robertson’s Country Hans for approxi nately
16 hours per week from 2001 until the injury.



back.® Baker’s supervisor witnessed the fall and hel ped Baker
get off the floor. Baker immediately went to the energency room
at Jewi sh Hospital and initially m ssed four days of work.

Fol l owi ng his emergency roomvisit, Baker began to
receive treatnent from Wl -Mart’s conpany doctors, Dr. Waldridge
and Dr. Powers. Wal-Mart referred Baker to Dr. Ellen Ballard
for an independent nedical exam nation. Due to increased pain,
Baker saw Dr. Stacie Grossfield,* from Novenber 2002 unti |
February 2003, and she perfornmed an MR, and ordered physica
t herapy and nedications during this tine of treatnent.

Baker returned to work at Wal-Mart performng |ight
duty tasks on Decenber 26, 2002, but his pain continued to
wor sen, and he was off work for approximately six weeks. Baker
began treatnment with Dr. Mark Myers in April 2003. Dr. Mers
revi ewed Baker’s MRl and found he had di sk degeneration at L4-5
and L5-S1 and a bulge at the L4-5 level. Baker returned to Dr.
Myers in May 2003 with conpl aints of severe back pain, severe
| eg pain, fatigue, and trouble lifting. Dr. Myers opined that
Baker’s pain was entirely due to his work-related injury. Baker
then took | eave fromwork on May 25, 2003, and underwent a

| umbar fusion perforned by Dr. Myers on May 27, 2003.

3 Baker denies having any previous back injuries, despite some conflicting
evi dence from 1998 t hr ough 2000.

4 Baker saw Dr. Grossfield for a second opinion.



Baker saw Dr. S. Pearson Auerbach, as his own
i ndependent nedi cal exam ner, at the Medical Assessnent Cinic
on Septenber 18, 2003. After review ng Baker’s nedical records
and prior X-rays, and conducting a physical exam Dr. Auerbach
concl uded that Baker had “first-degree spondyl otisthesis and had
an injury, which aggravated the area and required stabilization
and fusion.”

When Baker returned to work at Wal-Mart on August 31,
2003,° he was unable to return to his position as a meat cutter.
Rat her, Wal-Mart accommodated him and he worked as a cashier in
the el ectronics section and in the | awn and garden section of
the store. As a cashier, he no |onger had to perform heavy
lifting or bending. Baker’s wages as a cashier were $14.19° per
hour, which he admtted was nore noney than he was earning at
the tinme of his injury; however, he is only working a 40-hour
week’ as Wal -Mart does not normally allow any enpl oyees overti ne.
However, Baker testified that if it were offered to him he
would try to work overtine. After the injury, Baker did not

return to work at his part-tine job at Robertson’s Country Hans.

° Baker received short-termdisability benefits during this period of
temporary total disability through a private plan that he had purchased

® This was also the wage for his former position as neat cutter at the tine he
returned to work.

" This may include sone overtine because a full-time position at Wal-Mart was
for approxinately 32 to 38 hours per week.



On June 12, 2003, Baker filed an application for
benefits as a result of the Cctober 27, 2002, injury. A hearing
was held before the ALJ on Decenber 3, 2003. Baker testified
that the surgery had relieved the pain in his legs, but he stil
had |ight pain, or an ache, in his back. He further testified
t hat prol onged standing, lifting, and bending increased his
synptons. He currently takes Ri speradol regularly for
depression and Utramfor pain in his feet, both of which were
prescribed to himprior to the injury.

Baker al so introduced the report of Dr. Auerbach, who
noted that Baker would not |likely be able to return to any type
of work that required heavy lifting or bending and was nedically
unable to return to his previous work as a neat cutter. Dr.
Auer bach assi gned Baker a 20% per manent inpairnment rating under

the AVA Guides to the Evaluation of Permanent Inpairnment to the

body as a whol e and placed restrictions on Baker.® Wal-Mart
i ntroduced the report of Dr. Ballard, who agreed with Dr.
Auer bach’s rating of 20% permanent inpairnent, and that Baker

was nedically unable to return to work as a neat cutter

8 Dr. Auerbach reconmmended the followi ng restrictions: maximum occasional lift
of 30 pounds; maxi mum frequent lift of 10 pounds; maxi num occasi onal carry of
20 pounds; and nmaxi mum frequent carry of 10 pounds; avoid lifting fromthe
ground to the knees, waist or above the shoul der; avoid bendi ng/craw ing
activities; and limt twisting/turning, standing and kneeling activities.



However, she noted that Baker could continue to work within his
restrictions.®

The ALJ entered his opinion and award on February 5,
2004, limting Baker’s benefits to those provided in KRS
342.730(1)(b). The ALJ found that Baker had a 20% functiona
impairment rating as a result of his work-related back injury
and the subsequent surgery, which he found was reasonabl e and
necessary and a direct result of the work-related injury. He
awar ded Baker tenporary total disability benefits in the anpunt
of $326.23 per week from Cctober 27, 2002, until August 31,
2003, permanent partial disability benefits in the anmount of
$65. 24 per week begi nning Septenber 1, 2003, for 425 total
weeks, and paynent of his nedical bills. The ALJ determ ned
t hat Baker | acked the physical capacity to return to the type of
work he was performng at the tinme of his injury, but he stated
t hat Baker coul d continue earning wages in the foreseeabl e
future that exceeded the wages he was earning at the tinme of his
injury, and refused to utilize nmultipliers as indicated in KRS
342.730(1)(c)1 and (1)(c)3 in setting Baker’s award.

The ALJ stated as foll ows:

In this instance, the Adm nistrative
Law Judge is convinced the Plaintiff cannot

work as a butcher, the evidence however does
not indicate the Plaintiff is unlikely to be

° Dr. Ballard did not believe the May 2003 surgery was necessary. She al so
testified that she believed Baker had a history of chronic back pain.



able to continue earning a wage that exceeds
the wage at the time of injury for the
indefinite future.

Therefore, the Adm nistrative Law Judge
is sinply not convinced the Plaintiff is
entitled to the 3.2 nultiplier. There is
sinmply no evidence in this claimwhatsoever
to show that the Plaintiff is not capabl e of
wor ki ng as a cashier for Wal Mart and w |
be so capable into the future.

In fact, the Plaintiff testified while

he is not getting overtine hours, he stated

nobody in the store gets overtine hours. He

did admt, however, if they would offer it

to him he would try to performthe work

which is an indication to the Adm nistrative

Law Judge that the Plaintiff should be able

to keep this job at an equal or greater wage

into the foreseeable future.

Baker filed a petition for reconsideration of the
ALJ’s award on February 9, 2004, which was denied by the ALJ by
order entered on March 5, 2004. Baker then appeal ed the award
to the Board on March 19, 2004, which affirned the ALJ' s award
inits entirety by opinion entered on August 6, 2004. This
petition for review foll owed.

“The standard of reviewwth regard to a judicial
appeal of an administrative decisionis |imted to determ ning
whet her the decision was erroneous as a matter of |aw

[citations onmitted].?® The burden of proof in a worker’s

conpensation claimfalls on the enpl oyee, who nust prove every

0 1ra A Watson Department Store v. Hamilton, 34 S.W3d 48, 52 (Ky. 2000).




el ement of the claim?! Because the ALJ decision was not in
favor of Baker, the issue on appeal is “whether the evidence was
so overwhel m ng, upon consideration of the entire record, as to

n 12

have conpelled a finding in [Baker’s] favor. Conpel i ng

evidence is such “that no reasonabl e person could reach the
concl usi on of the [ALJ]"®

The ALJ acts as the finder of fact in all workers’
conpensati on cases, and he, not the Board nor this Court, “has
the authority to determne the quality, character

" and wei ght of the evidence.'® The ALJ “may

subst ance,
rej ect any testinony and believe or disbelieve various parts of
t he evidence, regardl ess of whether it cones fromthe sane

witness or the sane adversary party’s total proof.”® This Court

1 Magic Coal Co. v. Fox, 19 S.W3d 88, 96 (Ky. 2000).

2wl f Creek Collieries v. Crum 673 S.W2d 735, 736 (Ky.App. 1984).

3 R E.O Mechanical v. Barnes, 691 S.W2d 224, 226 (Ky.App. 1985). See also
Special Fund v. Francis, 708 S.W2d 641, 643 (Ky. 1986)(holding “[i]f the
fact-finder finds against the person with the burden of proof, his burden on
appeal is infinitely greater”).

4 Paranmount Foods, Inc. v. Burkhardt, 695 S.W2d 418, 419 (Ky. 1985).

1 MIler v. East Kentucky Beverage/Pepsi Co., Inc., 951 S.W2d 329, 331 (Ky.
1997). See also Magic Coal Co., 19 S.W3d at 96 (citing McC oud v. Beth-
El khorn Corp., 514 S.W2d 46 (Ky. 1974)).

16 Magic Coal Co., 19 S.W3d at 96 (citing Caudill v. Maloney's Discount
Stores, 560 S.wW2d 15, 16 (Ky. 1977)). See also Ira AL Watson, 34 S.W3d at
52, (holding that mere evidence contrary to the ALJ's decision is not
adequate to justify reversal).




cannot “substitute its judgnent” for that of the ALJ' s, nor can
this Court “render[ ] its own findings” [citations onitted].?’

If the ALJ's findings of fact were supported by
substantial evidence, this Court is bound by them!® Substanti al
evi dence has been defined as “evi dence of substance and rel evant
consequence having the fitness to induce conviction in the m nds
of reasonable [people]” [citation omitted].®® It is well-
established that the function of this Court in review ng the
Board “is to correct the Board only where the [ ] Court
percei ves the Board has overl ooked or m sconstrued controlling
statutes or precedent, or commtted an error in assessing the
evi dence so flagrant as to cause gross injustice.”?

Baker’s sole issue on appeal is that the ALJ committed
reversible error by refusing to award hi mthe appropriate
benefits pursuant to KRS 342.730(1)(c), instead of KRS

342.730(1)(b). % KRS 342.730, sections (1)(c)1 through (1)(c)3

provide, in pertinent part, as follows:

7 wlf Creek Collieries, 673 S.W2d at 736.

8 |d. See al so Addington Resources, Inc. v. Perkins, 947 S.W2d 421, 423
(Ky. App. 1997).

19 spyzer v. B.F. Goodrich Chenical Co., 474 S.W2d 367, 369 (Ky.App. 1971).

20 Wwestern Baptist Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992).

21 KRS 342.730 (1) (b) provides, based on Baker’s AMA inpairment of 20% that
to determne his permanent partial disability, it is proper to take 66 2/ 3%
of his average weekly wage multiplied by a factor of 1.0.



If, due to an injury, an enployee does
not retain the physical capacity to
return to the type of work that the
enpl oyee performed at the tinme of
injury, the benefit for permanent
partial disability shall be nmultiplied
by three (3) tinmes the anmbunt ot herw se
det erm ned under paragraph (b) of this
subsection, but this provision shal

not be construed so as to extend the
duration of paynents; or

If an enpl oyee returns to work at a
weekly wage equal to or greater than

t he average weekly wage at the tinme of
injury, the weekly benefit for
permanent partial disability shall be
det ermi ned under paragraph (b) of this
subsection for each week during which
t hat enpl oynment is sustained. During
any period of cessation of that
tenporary enpl oynent, tenporary or

per manent, for any reason, with or

wi t hout cause, paynment of weekly
benefits for permanent partial

di sability during the period of
cessation shall be two (2) tines the
anount ot herw se payabl e under

par agraph (b) of this subsection. This
provi sion shall not be construed so as
to extend the duration of paynents.

Recogni zing that Iimted educati on and
advanci ng age i npact an enpl oyee’s
post-injury earning capacity, an
educati on and age factor, when
appl i cabl e, shall be added to the

i ncome benefit nmultiplier set forth in
par agraph (c)1. of this subsection. |If
at the time of injury . . . the

enpl oyee had | ess than twelve (12)
years of education or a high schoo
General Education Devel opnent di pl oma
the multiplier shall be increased by
two-tenths (0.2)[.]

-10-



I n Fawbush v. Ga nn, 2> our Suprenme Court interpreted

this statute by concluding that the Legislature by inserting the
word “or” between subsections (1)(c)1 and (1)(c)2 in the 2000
amendment to KRS 342.730 “evinced an intent for only one of the

provisions to be applied to a particular claim?”?

The Suprene
Court further held that neither subsection “takes precedence
over the other . . . [and] that an ALJ is authorized to
det ernmi ne which provision is nore appropriate on the facts.”?

Baker argues that the ALJ failed to nake an
appropriate analysis of the statutory | anguage regarding the
multipliers. He argues that a claimant shoul d neither be denied
an award based on the 3 multiplier of KRS 342.730(1)(c)2 nor the
.2 multiplier of (1)(c)3, because he returned to work for the
same or greater wages, nor should a claimant’s benefits be
limted to the provisions of KRS 342.730(1)(b) because he
returned to work for the sane enpl oyer

In conparing this case to Fawbush, we note that the
injured worker in both cases | acked the physical capacity to

return to the type of work he perfornmed at the tinme of the

injury and both returned to work at a wage equal to or greater

22 103 S.W3d 5 (Ky. 2003).

2 Fawbush, 103 S.W3d at 12 (citing Witley County Board of Education v.
Meadors, 444 S.W2d 890 (Ky. 1969)).

24 |d. See also Kentucky River Enterprises, Inc. v. Elkins, 107 S.W3d 206,
211 (Ky. 2003).

-11-



than his average weekly wage at the tinme of the injury.

However, the two cases are distinguishable factually on a very

i mportant point. In Fawbush, there was a question as to whether
the claimant woul d be able to continue to earn a wage that
equal ed or exceeded his pre-injury wage indefinitely. The
Suprenme Court in Fawbush stated:

Furt hernore, although he was able to earn

nore noney than at the tinme of his injury,

his unrebutted testinony indicated that the

post-injury work was done out of necessity,

was outside his nedical restrictions, and

was possible only when he took nore narcotic

pain nedi cation than prescribed. It is

apparent, therefore, that he was not |ikely

to be able to maintain the enpl oynent

indefinitely.?

The case before us is clearly distinguishable since
the ALJ nade extensive findings that Baker had been acconmopdat ed
by Wal -Mart, had returned to work within his restrictions, and
was Willing to work overtime if it were offered.?® Based on
t hese factors, the ALJ concluded that there was no reason that
Baker coul d not continue working for Wal -Mart as a cashier

earni ng those same or greater wages for the indefinite future.?

%5 Fawbush, 103 S.W3d 12.

26 See Kentucky River Enterprises, Inc., 107 S.W3d at 211 (stating that

“[w hat renmains to be decided, however, is whether he is able to work at

| east the same nunmber of hours as before the injury, and, therefore, to earn
an average weekly wage that equals or exceeds his average weekly wage at the
time of his injury” [citations onmitted]).

2T This reasoning falls in line with the holding in Adkins v. Pike County
Board of Education, 141 S.W3d 387, 390 (Ky.App. 2004) (hol ding that an ALJ
nust determ ne whether a claimant “[wjas likely to be able to continue

-12-



The ALJ considered both subsections (1)(c)1 and
(1)(c)2, and chose subsection (1)(c)2 of KRS 342.730, which
provi des that when the claimant returns to work at the same or
greater wage, the benefits “shall be determ ned under paragraph
(b) of this subsection.” The ALJ's opinion devoted two pages to
this election not to use the nultiplier and the findings are
sufficient to justify that deci sion.

The Board in its August 6, 2004 opinion stated,

Absent sone testinony or other evidence that

Baker woul d be unlikely to be able to

continue in sone enploynent at the sanme or

greater wage, we cannot say the ALJ' s

finding is unreasonable. The evidence cited

by the ALJ in reaching his determnation is

substanti al evidence that supports a finding

t hat Baker could continue to earn a wage

t hat equals or exceeds his pre-injury wages.
Thus, Baker failed in neeting his burden of proof to justify the
use of the multipliers.

For the foregoing reasons, the opinion of the Wrkers’

Conpensation Board is affirned.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, WAL- MART
STORES, | NC.

Ched Jenni ngs

Loui sville, Kentucky David L. Murphy
Loui svill e, Kentucky

earning a wage that equals or exceeds the wage at the tinme of his injuries
for the indefinite future”).
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