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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
VANMETER, JUDGE: This appeal arises froma judgnent entered by
the McCracken Circuit Court dism ssing the claimof appellant,
West Kentucky Machi ne Shop, Inc. (VWKMS), agai nst appell ees
Western Rivers Corporation and Valiant |nsurance Conpany

(Valiant). WKMS contends that the trial court erred by granting

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



partial summary judgnent in favor of Valiant as to liability
coverage for a damaged gear, and that the court abused its
di scretion by denying WKMS' s notion to file a second anended
conplaint. W affirm

VWKMS was insured by Valiant under a commercial genera
l[iability policy obtained through agent Western Rivers. In
March 1997 WKMS was installing a 36,000 I b. gear in an | owa
cement plant owned by HolnamInc. The gear fell froma crane
onto the floor of the cenent plant, destroying the gear, causing
structural damage to the plant, and interrupting business. 1In
t he exchange of correspondence follow ng the accident, Hol nam
cl ai med damages from WKMS for business interruption, damage to
the plant, and loss of the gear. In turn, WKMS sought liability
coverage fromValiant. On April 3, 1997, Valiant issued its
first reservation of rights letter which denied coverage for
| oss of the gear based on exclusions in WKMS's policy.? On June
19, 1997, Valiant issued a second reservation of rights letter

advising WKMS that it was covered for its liability to Hol nam

2 2. Exclusions. This insurance does not apply to:

j: baﬁage to Property
“Property damage” to :

(4) Personal property in the care, custody or control of the
i nsured;

(5) That particular part of real property on which you or any
contractors or subcontractors working directly or indirectly on
your behalf are perform ng operations, if the “property damage”
ari ses out of those operations; or

(6) That particular part of any property that nust be
restored, repaired or replaced because “your work”
was incorrectly performed on it.
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for the business interruption and the structural damage to the
plant itself, but that it was not covered for danmages to the
gear. Valiant thereafter defended the clai munder these

par anmet ers.

In Decenber 1998, after Valiant and Hol nam were unabl e
to agree on the anount of the business interruption danages,
Holnamfiled a lawsuit in lowa claimng damages in the anmount of
$988, 250. In Septenber 2000 a jury rendered a verdict for
Hol nam agai nst WKMS in the anount of $335,768 “for property
damage and repair with interest and costs.” Based on Hol nam s
damage exhibit, the jury awarded damages of $307,870 for
damaged/ scrapped parts (i.e, the gear), and a net $27,898 for
structural property damage, but it awarded no damages for
busi ness interruption. WKMS paid the entire judgnent plus
interest, and Valiant in turn rei nbursed WKMS for the undi sputed
portion of the verdict, i.e., the structural damage, plus
i nterest.

Meanwhil e, in March 1999 WKMS filed a conpl aint
agai nst Valiant and Western Rivers in the McCracken Circuit
Court alleging Valiant’s breach of contract, bad faith, and
unfair claimsettlement practices, as well as Western Rivers’
negl i gence as insurance agent. On Cctober 22, 2003, the trial
court granted Valiant partial summary judgnent, ruling that

Valiant did not provide liability coverage for the gear itself.
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In January 2004 WKMS sought |l eave to file a second anended
conplaint to add a claimthat Valiant violated KRS 304. 12-235.°3
On February 4, the court denied the notion and granted summary
judgment in favor of Valiant on WKM5S's bad faith claim On
March 1, 2004, the court made its October 22 and February 4
orders final and appeal able. This appeal followed.

VWKMS makes two argunents on appeal : (1) the doctrines
of equitable estoppel and/or waiver barred Valiant from
asserting that its policy did not cover the gear; and (2) the
trial court abused its discretion in not permtting WKMS to file

its second anmended conpl ai nt.

3 KRS 304. 12- 235 provi des:

(1) Al clains arising under the terns of any
contract of insurance shall be paid to the
named i nsured person or health care provider
not nmore than thirty (30) days fromthe date
upon which notice and proof of claim in the
substance and formrequired by the terns of
the policy, are furnished the insurer

(2) If an insurer fails to nake a good faith
attenpt to settle a claimwithin the tine
prescribed in subsection (1) of this section
the value of the final settlenent shall bear
interest at the rate of twelve percent (12%
per annum from and after the expiration of the
thirty (30) day period.

(3) If an insurer fails to settle a claimwthin
the time prescribed in subsection (1) of this
section and the delay was w thout reasonable
foundation, the insured person or health care
provider shall be entitled to be rei nbursed
for his reasonable attorney's fees incurred.
No part of the fee for representing the
claimant in connection with this claimshal
be charged agai nst benefits ot herw se due the
cl ai mant .



VWKMS' s equi tabl e estoppel argunent is based on the
fact that Valiant’s initial reservation of rights letter stated
that the “care, custody, and control” exclusion? of WKMS's policy
applied to the damage done to Hol nami s gear, but the subsequent
letter did not repeat this |anguage as a specific basis for
exclusion. WKMS asserts that Valiant presented inconsistent
positions and is thereby estopped from presenting the excl usion
as a defense at trial. W disagree.

As applied to insurance coverage, the Kentucky Suprene
Court has hel d:

[ E] st oppel “offsets m sl eadi ng conduct,
acts, or representations which have induced
a person to rely thereon to change his
position to his detrinent.” . . . Gay v.
Jackson Purchase Credit Ass'n, Ky.App., 691
S.W2d 904 (1985), sets forth the elenents
of estoppel:
(1) Conduct, including acts, |anguage
and silence, anobunting to a
representati on or conceal nent of
material facts; (2) the estopped party
is aware of these facts; (3) these
facts are unknown to the other party;
(4) the estopped party nust act with
the intention or expectation his
conduct will be acted upon; and (5) the
other party in fact relied upon this
conduct to his detrinent.?®

The record indicates that both reservation of rights letters
sent to WKMS by Valiant stated:

Pl ease be advi sed that nothing contained
within this docunent or any act of this

4 Exclusion 2j(4) of Valiant’s policy with WKMS. See n. 1, supra.

5 Howard v. Mbtorists Mit. Ins. Co., 955 S.W2d 525, 527 (Ky. 1997).
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Conpany or its representatives is to be
construed as a wai ver of any known or
unknown defense we may have under the
policy. Nor does this letter waive or
change any provisions or conditions of the

policy.
In the second reservation of rights letter, this paragraph was
foll owed by a statenent that “[a]dditionally, the foregoing in
no way restricts or limts this conpany fromrelying upon and

asserting other facts and grounds that are, or may becone,

available.” This letter also contained | anguage that “[a]s
stated previously, your policy will not cover the gear
expenses.” Thus, following the initial correspondence from

Valiant, WKMS knew at all tinmes throughout this controversy that
Val i ant was asserting that damage to the gear was not covered.
As WKMS failed to denonstrate how it detrinentally acted in
reliance on Valiant’s statenent in the second reservation of
rights letter, it follows that Valiant was not estopped from
asserting the policy exclusion.

In a related argunent, WKMS asserts that Vali ant
wai ved the policy exclusion relating to the gear. Wile the
concepts of waiver and estoppel are often used interchangeably,
they are separate and distinct concepts. Wiiver is the

“voluntary and intentional relinquishment of a known, existing



ri ght or power under the terns of an insurance contract."® As
previously noted, Valiant’s reservation of rights letters both
stated that nothing in the docunents or in the actions of the
conpany or its representatives would be “construed as a waiver
of any known or unknown defense” under the policy, and that the
letters did not “waive or change any provisions or conditions of
the policy.” Cearly, Valiant did not waive its policy
exclusion relating to the “care, custody and control” of the
gear.

Next, WKMS contends that the trial court abused its
di scretion by denying WKMS' s notion to file a second anended
conplaint to add a claimthat KRS 304. 12-235 was vi ol at ed,
thereby cutting short WKMS's ability to litigate pending issues.
We di sagr ee.

CR 15.01 provides that a plaintiff may file one
anmended conplaint prior to the filing of a responsive pleading,
but that “[o]therwise a party nmay anend his pleading only by
| eave of court or by witten consent of the adverse
Party. . . .” In 1972 Kentucky’ s hi ghest court addressed a
situation simlar to the one at hand. In Laneve v. Standard QO |

Co.,’ the plaintiff filed suit for injuries caused by an

® Howard v. Mtorists Mit. Ins. Co., 955 S.W2d 525, 526 (Ky. 1997) (citing
Ednondson v. Pennsylvania Nat'l Mit. Cas. Ins. Co., 781 S.W2d 753, 755 (Ky.
1989)).

7479 S.W2d 6 (Ky. 1972).



all egedly defective tire. After seven years of litigation, and
on the eve of sunmary judgnent, the plaintiff sought to anend
his conplaint in order to add a new claimof failure to warn.
The trial court’s denial of the notion was affirnmed on appea
as,
[i]n view of the extensive passage of

time before the plaintiff undertook to

conpletely alter the basic issue in this

case, we conclude that the trial judge acted

well within his discretion when he denied

| eave to file the anmended pl eadi ngs. Cf.

Bensi nger v. West, Ky., 255 S.wW2d 29

(1953).

“Though CR 15.01 provides that |eave to

anmend ‘shall be freely given when justice so

requires,’” it is still discretionary with

the trial court, whose ruling will not be

di sturbed unless it is clearly an abuse.”

Graves v. Wner, Ky., 351 S.wW2d 193 (1961).8

In the instant case, by conparison, WKMS filed its
initial conmplaint in 1999 and an anended conplaint in 2001. It
did not seek to file its second anmended conplaint until after
the trial court granted Valiant partial summary judgnent in 2003
on the issue of liability coverage for the gear. The trial
court found that the second anended conplaint, filed sonme five
years after the commencenent of the suit and some seven years
after the incident, would raise a new claimthat could have been

brought either in the initial filing or in the first amended

conplaint, and it “would require extending this litigation to

8 1d. at 8.



t ake di scovery that could have been taken in concert with the
other clains.” @G ven these circunstances, including the

ext ensi ve passage of time, the trial court did not abuse its
di scretion in denying the notion to file a second anended
conpl ai nt.

Finally, there is no nerit to any claimon appeal that
the trial court erred by granting sunmary judgnment di sm ssing
WKMS' s comon | aw and statutory bad faith clains. As stated in
Wttmer v. Jones,® three el enents nust be proven to establish a
cause of action for bad faith: (1) the insurer was obligated to
pay the claimunder the ternms of the policy; (2) the insurer
| acked a reasonabl e basis in |aw or fact for denying the claim
and (3) the insurer either knew that no reasonabl e basis existed
for denying the claimor acted with reckl ess disregard for
whet her any such basis exi st ed.

As previously noted, Valiant did not provide coverage
for Holnamis gear, and it neither waived nor was estopped from
asserting the policy’'s exclusion of coverage for itens under its
insured’s “care, custody and control.” The record denonstrates
that the main i ssue of contention necessitating Hol nani s | owa
awsuit was its claimfor business interruption. The eventua
damage award assessed by the lowa jury was for property danmage

to Hol nanmis plant and for damage to the gear. The jury awarded

° 864 S.W2d 885, 890 (Ky. 1993).



no damages for business interruption. Once liability was
assessed with respect to the plant danage, Valiant pronptly
rei nbursed WKMS. As noted by the court in Wttner, as an
insurer, Valiant was “entitled to chall enge” the anmount cl ai ned
as damages and to “litigate it if the claimis debatable on the
law or the facts.”'® The trial court correctly granted sunmary
judgnment to Valiant on WKMS's bad faith claim

For the foregoing reasons the trial court’s judgnent
is affirmed.
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