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BEFORE: BARBER AND JOHNSON, JUDGES; M LLER, SENI OR JUDGE.'!

M LLER, JUDGE: M chael D. Covington appeals froman Qpinion
and Order of the Jefferson Crcuit Court dismssing his clains

for breach of contract and wongful term nation w thout

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



prejudice and referring the case to arbitration pursuant to the
appel l ant’ s January 30, 2003, enploynent contract with Pipe
Fitters’ Local 522 Joint Educational and Training Fund (522
Fund).? Because the arbitration clause contained in the contract
is a valid and enforceable contract term we affirm

On January 30, 2003, Covington entered into an
enpl oynment contract with 522 Fund under which, anong ot her
t hi ngs, Covington was named as Director of Training of the
organi zation. Paragraph 8 of the contract provides that
“Is] hould a di sagreenment between the two parties not cone to
resolve, then the matter in controversy shall be arbitrated in
accordance with the rules and procedures of the Industria
Rel ati ons Council for the Plunbing and Pipefitting Industry.
Al'l the decisions of the Council shall be final and binding upon
both parties.”

On Novenber 24, 2003, an Order of Consolidation was
execut ed under which Pipefitters' Local Union 522 (Local 522)3
and Pl unbers Union Local 107 (Local 107) woul d be consolidated
into one |ocal |abor union naned Pl unbers and Pipefitters Loca
Uni on 502 (Local 502). The Order of Consolidation contained the

follow ng provision: “All contractual obligations of Locals 107

2 1n his notice of appeal, Covington names as an appellee Pipe Fitters’ Loca
522 Training and Educati on Fund. However, it appears that the proper nane
for that Fund is Plunbers and Pipe Fitters’ Local 522 Joint Training and
Educati on Fund.

31t appears that 522 Fund was the apprenticeship affiliate of Local 522.



and 522, including collective bargai ni ng agreenents, shall be
assuned and carried out by new Local 502.”

In July 2004, 522 Fund issued a letter to Covington
whi ch stated, in relevant part, as follows:

Due to last year’'s nerger of Pipefitters’

Local 522 and Plunbers Local 107, the

Apprenticeship Funds associated with both

unions are to be conbined effective August

1, 2004. Accordingly, each enployee’ s term

of enploynent with the Pipefitters’ Loca

522 Joint Education and Training Fund

termnates as of July 31, 2004. W ask that

you submt a new application for enploynent

to the newy established Traini ng Fund.

According to Covington, on July 26, 2004, he was
offered a position with the newy nerged fund, Plunbers and
Pipefitters’ Local 502 Joint Education and Training Fund (Fund
502),% but that the offer was at a substantially |ower salary,
did not include the provisioning of a conpany car as did the
prior position, and did not include an enpl oynent contract.

On July 30, 2004, counsel for Covington sent a letter
to counsel for Local 502. It appears that counsel for Local 502
had previously, prior to their dissolution, represented Local
522 and 522 Fund; it further appears that he represents 502
Fund. The letter stated, in relevant part, as follows:

This letter is a followup to our tel ephone

conversation of July 29, 2004. | have

encl osed a copy of the Agreenent between the
Pipe Fitters Local 522 Joint Educational and

4 1t appears that 502 Fund is the apprenticeship affiliate for Local 502.



Trai ning Fund and M chael D. Covi ngton
entered into between the parties on January
30, 2003. | believe that the action taken
by the Trustees of the Educational and

Trai ning Fund viol ate the agreenent between
the parties. Specifically, the trustees
have unilaterally and w thout consultation
altered the ternms of Mke’s conpensation in
a manner that is inconsistent with the
agreenent .

Pursuant to the provisions of paragraph 8 of
the agreenent, it appears that this
agreenent is not going to be resolved. M ke
requests arbitration in accordance with the
ternms of the agreenent.

Unl ess we hear fromyou or the Trustees that
they are wlling to continue to abide by the
terns of this agreenent, Mke is unwilling
to accept the changes he has been told wll
take effect on Monday, August 2, 2004.
woul d, therefore, respectfully request that
any change to the agreenent be deferred
until such tinme as an agreenent between the
parti es has been reached or the matter has
been resol ved through the arbitration
process specified in paragraph 8 of the

agr eenent .

We appreciate your pronpt attention to this
matter as tie is of the essence.

By letter dated August 3, 2004, counsel for Local 502

responded as follows: “I amin receipt of your letter of July

30, 2004, concerning M ke Covington. As there is no

Pipefitters’

522 Training and Education Fund in existence,

is no entity with which to dispute an issue.”

On August 13, 2004, Covington filed a conpl aint

there

in

Jefferson Circuit Court nam ng, as anmended, 502 Fund and 522



Fund as defendants. The conplaint alleged wongful term nation
and breach of contract. In its answer, 502 Fund purported to
respond by “speci al appearance” and deni ed that Covington’s
enpl oynment contract survived the dissolution of 522 Fund. 502
Fund al so deni ed the conduct alleged by Covington in support of
his claimfor wongful termnation. |In the alternative, 502
Fund al | eged that Covington’ s conplaint was inproper pursuant to
t he enpl oynent contract’s arbitration cl ause.

On Cctober 27, 2004, the circuit court entered an
order dism ssing Covington’ s conplaint without prejudice. The
circuit court determned that the matter should be referred to
arbitration based upon the arbitration clause contained in
par agraph 8 of the enploynent contract. This appeal followed.

On appeal, Covington argues that the circuit court
erred in dismssing his conplaint. In support of his position,
Covi ngton rai ses two argunents.

First, Covington argues that pursuant to Kentucky
Revi sed Statute (KRS) 417.050, the arbitration clause contained
in his enploynment contract is not enforceable. KRS 417.050
provi des as foll ows:

A witten agreenent to submit any existing

controversy to arbitration or a provision in

witten contract to submt to arbitration

any controversy thereafter arising between

the parties is valid, enforceable and
irrevocabl e, save upon such grounds as exi st



at law for the revocation of any contract.
This chapter does not apply to:

(1) Arbitration agreenents between
enpl oyers and enpl oyees or between their
respective representatives; and

(2) Insurance contracts. Nothing in this
subsection shall be deened to invalidate or
render unenforceable contractual arbitration
provi si ons between two (2) or nore insurers,
i ncludi ng reinsurers.

"The construction and application of statutes is a

matter of |aw and may be reviewed de novo." Bob Hook Chevrol et

I suzu, Inc. v. Transp. Cabinet, 983 S.W2d 488, 490 (Ky. 1998).

"The essence of statutory construction is to ascertain and give

effect to the intent of the legislature.” Hale v. Conbs, 30

S.W3d 146, 151 (Ky. 2000). To ascertain the intent of the
| egi sl ature, courts should view the statute as a whol e,
considering not only its |anguage but also its spirit. Conbs v.

Hubb Coal Corp., 934 S.W2d 250, 252 (Ky. 1996). However, the

| anguage in the statute bears the greatest inportance, and a
statute may not be interpreted in a manner that conflicts with

the stated | anguage. Hoy v. Kentucky Industrial Revitalization

Auth., 907 S.wW2d 766, 768 (Ky. 1995), citing Layne v. Newberqg,

841 S.w2d 181, 183 (Ky. 1992). Accordingly, a court may not
insert |anguage to arrive at a neaning different fromthat

created by the stated | anguage in a statute. Beckhamyv. Bd. of

Educ. of Jefferson County, 873 S.W2d 575, 577 (Ky. 1994).




Mor eover, Kentucky statutes nust be given a libera

construction, and the | anguage used nust be given its ordinary
meani ng except when the | anguage used has a special nmeaning in
the law, in such a case, the technical neaning is appropriate.

KRS 446.080(1) and (4); Peter Garrett GQunsmth, Inc. v. Cty of

Dayton, 98 S.W3d 517, 520 (Ky.App. 2002)

Wiil e KRS 417.050, by its plain | anguage, excl udes
enpl oyment contracts from coverage under KRS Chapter 417, we do
not construe the statute as prohibiting, invalidating, or
otherwise vitiating the enforceability of arbitration clauses
contai ned in enploynent contracts. The statute does not so
state, nor do we believe that it was the intent of the
| egi slature to i nplenent such a policy upon its enactnent of KRS
417.050. By our interpretation, the | anguage of the statute
does nothing nore that exclude arbitration clauses contained in
enpl oyment contracts fromthe broad procedural rules contained
in KRS Chapter 417 applicable to arbitration clauses in other
contexts. This is distinguishable from barring enpl oynent
contracts fromcontaining a valid and enforceable arbitration
cl ause.

We believe that the federal courts have properly
interpreted Kentucky law in holding that arbitration clauses in
enpl oynent contracts are enforceable. See, e.g. Shadeh v.

Circuit Gty Stores, Inc., 334 F.Supp.2d 938 (WD. Ky. 2004)




(Under Kentucky |aw, agreenment to arbitrate as condition of
enpl oynent is enforceable if supported by sufficient
consideration and a nmutuality of obligation, and where enpl oyee
has sufficient time to read and understand the obligations of
the arbitration agreenent and procedures).® W accordingly
rej ect Covington’s contention that enpl oynent contract
arbitration agreenents are unenforceabl e under KRS 417. 050.
Covi ngton al so argues that the trial court erred in
di sm ssing his conplaint on the basis that the defendants wai ved
their right to enforcenent of the arbitration clause contained
in the enpl oynent clause when counsel for the defendants, in his
| etter dated August 3, 2004, denied his request for arbitration.
Wai ver is anong those grounds on the basis of which a
court may refuse to enforce an arbitration agreenent. St.

Mary's Medical Center of Evansville, Inc., v. Disco Al um num

Products Conpany, Inc., 969 F.2d 585 (7th Gr. 1992). Wiiver is

comonly defined as

a voluntary and intentional surrender or
relinqui shment of a known right, or an

el ection to forego an advantage which the
party at his option m ght have demanded or
i nsi sted upon.

G eat house v. Shreve, Ky., 891 S.W2d 387, 390 (1995) (quoting
Barker v. Stearns Coal & Lunber Co., 291 Ky. 184, 163 S.W2d
466, 470 (1942)).

® Covington does not allege that the arbitration clause at issue was not
supported by sufficient consideration and a nutuality of obligation; that he
had insufficient time to read and understand the clause; or that the clause
was ot herw se unconsci onabl e.



A wai ver may be either express or inplied, although

wai ver will not be inferred lightly. Valley Construction

Conpany, Inc. v. Perry Host Managenent Conpany, Inc., 796 S. W 2d

365 (Ky. App.1990)

In his August 3, 2004, letter to Covington, counse
for the defendants stated “[a]s there is no Pipefitters’ 522
Trai ning and Education Fund in existence, there is no entity
with which to dispute an issue.” W do not interpret the August
3, 2004, letter as a voluntary and intentional surrender of
Fund 502’ s rights under the arbitration clause. The letter,
rather, asserted the |egal position that there was no obligation
to arbitrate on the basis that Fund 522 had ceased to exist.
This was the assertion of a |legal position, not a relinqui shnent
of aright to arbitrate in the event this | egal position was
incorrect and there was a valid arbitration clause. The letter
does not rise to the level of an intentional and voluntary
relinqui shment of a known right. Accordingly, we reject the
appel lant’s position that the defendants had wai ved their right
to arbitration under paragraph 8 of the enploynent contract.

For the foregoing reasons the judgnment of the
Jefferson Gircuit Court is affirned.

ALL CONCUR
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