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BEFORE: DYCHE, HENRY, AND TACKETT, JUDGES.

HENRY, JUDGE: Teddy A. Turner (Turner) has petitioned for

revi ew of an opinion of the Wrkers' Conpensation Board (Board)
entered on Novenber 12, 2004, which affirnmed an order of the
chief admnistrative | aw judge (CALJ) rendered June 17, 2004,
overruling Turner's notion to reopen his coal workers'

pneunoconi osis (CW) claim W affirm



Turner worked for Apollo Fuels, Inc. (Apollo Fuels)
for eighteen years. For sixteen of those years he was a tipple
operator, and the last two years of enploynent he operated a
road sweeper. His |last date of exposure was Novenber 6, 1996.
Six nonths before his |ast exposure he began operating a snal
feed business with his father which he continued after |eaving
enpl oyment with Apoll o Fuels.

On August 20, 1997, Turner filed to recover retraining
i ncentive benefits (RIB). In support of his claim he filed two
X-ray reports fromJanuary and February of 1997. In a reading
of the January x-ray (rated a Gade 1 film, the doctor found
p/p opacities in all zones of both lungs in a 1/1 profusion. A
second doctor reading the February x-ray (rated a Gade 2 film
found p/q opacities in the upper zone of the left lung in a 1/1
profusion. On behalf of Apollo Fuels, two doctors read the sane
Xx-rays, rated themas Gade 1 filnms, and found no evi dence of
pneunoconi osis. A third doctor on behalf of Apollo Fuels read a
third x-ray (rated a G-ade 1 filn) from February 6, 1998, and
I i kewi se found no evidence of pneunpconi osi s.

Pursuant to changes in the Wrkers' Conpensation Act
whi ch becane effective Decenber 12, 1996, a university nedica
eval uator was appoi nted to exam ne Turner. Kentucky Revised

Statutes (KRS) 342.315. After exam ning a chest x-ray (rated a



Grade 1 film dated October 7, 1997, the evaluator found no
evi dence of pneunbconi osi s.

Upon review of the nedical evidence and Turner's
deposition, the ALJ found:

That portion of the 1996 Anendnents

providing for the appointnent of a

uni versity evaluator is procedural and is

applicable to this case. That portion of

t he Amendnent that provides the report of

the university evaluator shall be given

presunptive weight is substantive and is not

applicable to this case in which plaintiff's

| ast exposure occurred prior to the

effective date of the 1996 Amendnents.

Therefore it was proper for a university

eval uator to be appointed to exam ne

plaintiff in this case but the report of

that university evaluator is not given

presunptive wei ght.

The ALJ thereafter found that although the nedical evidence was
conflicting, that presented by the enpl oyer was nore persuasive
and sufficient to establish that Turner did not suffer from CWP
Based upon this finding he entered an order dism ssing Turner's
claimfor RIB.

On Cctober 23, 2003, Turner filed a notion to reopen
his claim"for review of the university x-ray in conpliance with
reconsi deration procedures of KRS 342,732, effective 7-15-02!
with his |ast exposure to coal dust being prior to 12-12-96."
In support of his notion, Turner filed an affidavit indicating

that since the ALJ order of June 11, 1998, his "condition has

! Reference is also nmade in the record to this anendnent as HB 348.
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continued to worsen to the point that | amtotally disabled.
woul d state that nmy breathing is now nore inpaired and | have
difficulty doing normal day to day activities." He further
stated, in response to Apollo Fuels' objection to the notion,
that "under HB 348 and KRS 342. 732, [I am reopening [ny] claim
to have the university procedures reviewed and [I do] not need a
new x-ray to support this."™ Turner's notion was filed and his
university evaluator x-ray was referred to three "B" readers for
interpretati on, whom on April 7, 2004, found as a consensus a
negati ve readi ng of 0/0.

On June 17, 2004, the CALJ issued the follow ng order:

Based upon this negative consensus reading,

it is the finding of the undersigned

Adm ni strative Law Judge that the Plaintiff

has failed to make a prina faci e showi ng of

entitlement to additional benefits. No

chal | enge havi ng been made, | T IS HEREBY

ORDERED, Plaintiff's Mtion to Reopen is
OVERRULED.

Turner appealed to the Board, contending for the first tine a
denial of his right to adm nistrative due process. He alleged
t hat 803 KAR? 25:009, § 3, which restricts the subm ssion of
additional x-rays in a consensus procedure, is void by its
conflict with KRS 342.316(13), which allows for rebuttal of

consensus findings by clear and convinci ng evi dence.

2 Kent ucky Administrative Regul ati ons.
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On Novenber 12, 2004, the Board affirned the order of
the CALJ, finding that Turner failed to avail hinself of the
opportunity provided in 803 KAR 25:009, § 4(5), for cross-
exam nation of the nedical evidence of record, and as such,
failed to fully exhaust his adm nistrative renedies, while
further indicating that it was without authority to reach
Turner's question on appeal of whether the |imtation on nedica
evi dence contained in 803 KAR 25:009, 8§ 4, is unconstitutional.
This petition for review foll ows.

Bef ore us Turner nmakes the sanme argunent as he did
before the Board, specifically that he was denied his right to
adm ni strative due process because 803 KAR 25:009, § 3,
inmperm ssibly conflicts with KRS 342.316(13) in failing to all ow
himto present additional nedical evidence in support of his
notion to reopen.

The sol e question presented by Turner is
constitutional in nature which requires prior notice to the
Attorney Ceneral pursuant to Kentucky Rules of G vil Procedure
(CR) 24.03 and KRS 418.075. The notice requirenent applies to a
chal l enge to the constitutionality of a statute or regul ation,

is mandatory, and is to be strictly enforced. Honestead Nursing

Home v. Parker, 86 S.W3d 424, 425, n. 1 (Ky.App. 1999); citing

Maney v. Mary Chiles Hospital, 785 S.W2d 480 (Ky. 1990). A




review of the record herein reveals no such notice.
Accordingly, we decline to address this constitutional question.
For the foregoing reasons, the Opinion of the Wrkers'

Conpensati on Board is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Johnni e L. Turner Deni se M Davi dson
Har | an, Kentucky Hazard, Kentucky



