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BEFORE: BARBER AND SCHRODER, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
HUDDLESTON, SENI OR JUDGE: The Conmonweal th appeals from a
Barren GCrcuit Court order and two anended final judgnents
granting in part a notion by Jeffrey D. Harlow to withdraw his
plea of guilty. Harlow had entered a plea of guilty to two

charges of wanton endangernment and one charge of first-degree

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



stal king. After final judgnent and sentencing, the circuit
court allowed himto wthdraw the plea of guilty to stal king on
the ground that it was involuntary, and sentenced himto serve
six years on the remai ning charges. The Conmonweal t h cont ends
that there was no evidence that Harl ow s plea was involuntary,
and that in allowng himto withdraw only part of his plea, the
circuit court inproperly interjected itself into the area of

pl ea negoti ati ons.

Har|l ow was charged with various crines against a
former girlfriend, Andrea “Andi” Anps, under the follow ng four
i ndi ct ment s:

03- CR- 00027

Crimnal Attenpt Mirder

Want on Endangernent, first degree

Crimnal Mschief, third degree

03- CR- 00028

Burgl ary, second degree

Stal ki ng, first degree

Har assnment

Har assi ng Communi cati ons

03- CR- 00029

Stal king, first degree

At tenpted Sodony, first degree

Sexual Abuse, first degree

03- CR- 00030

Want on Endangernent, first degree
Di sorderly Conduct



A trial on indictnent nunber 03-CR-00027 began on June
12, 2003. On the norning of the follow ng day, the
Commonweal th’s attorney and Harl ow s defense counsel advised the
court that they had reached a plea agreenent whi ch enconpassed
all four cases. The record indicates that Harl ow had arrived at
court that day fully expecting the trial to continue. There was
a colloquy at the bench about the plea agreenent in which
counsel informed the court that the follow ng agreenent had been
reached:

Under i ndi ctnent nunber 03-CR-00027, the attenpted
murder charge was initially anmended to crimnal assault in the
second degree, and the other charges were dism ssed; under 03-
CR- 00028, all charges except for stalking in the first degree
wer e di sm ssed; under 03-CR-00029, all charges were dism ssed in
exchange for guilty pleas in the other indictnments; and under
03- CR- 00030, the disorderly conduct charge was di sm ssed.
According to the proposed settl enent agreenent Harlow was to
serve five years for the wanton endangernent charge under 03-CR-
00027, five years for stal king under 03-CR-00028, and one year
for wanton endangernent under 03-CR-00030. The two five-year
sentences were to run consecutively and the one-year sentence
concurrently for a total sentence of ten years.

As the agreenment was bei ng di scussed, some confusion

arose because both the Conmonweal th’s attorney and defense
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counsel m stakenly thought that crimnal assault in the second
degree was a class D felony. After the trial court corrected
t hem by pointing out that second-degree crimnal assault is a
cl ass A m sdeneanor, a fourteen-m nute break followed, during
whi ch the attorneys revised the agreenent. Wen they returned
to the courtroom the crimnal assault charge under the first
i ndi ctmrent had been anended to wanton endangernent in the first
degree, a class D felony. Harlow entered a guilty plea under
the terns of the anended pl ea agreenent, and on July 7, 2003, he
was sentenced to serve ten years in prison

Sone five nonths later, Harlow noved for shock
probation. On February 11, 2004, he also filed a series of
notions to withdraw his guilty plea, for a newtrial, to alter,
anmend and vacate the judgnent, and for relief pursuant to CR
60.02. As the basis for his notion to withdraw his plea, Harl ow
cl ai med that he had not understood the nature of the charges,
and that he had been unaware of how the plea of guilty to
stal king woul d affect where he was housed by the Departnent of
Corrections. 2

The circuit court held a hearing on Harlow s notions
on February 19, 2004. On April 22, 2004, the court denied the

noti on for shock probation. The court did grant Harlow s notion

2 Although it is not entirely clear fromthe record, it appears that the

stal king conviction nmeant that Harlow was not allowed “outside the fence” at
the prison. It also appears that he has not been permtted to serve his tine
at a local jail because of the I ength of his sentence.
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to wwthdraw his guilty plea, but only to the charge of stalking
under indictment 03-CR-00028. He was not allowed to w thdraw
the guilty pleas to the two counts of wanton endanger ment under
03- CR- 00027 and 03-CR-00030. The court explained its reasoning
as foll ows:

The plea to stalking is nore problematic
[than the pleas to wanton endangernent].

That was not a charge for which the

Def endant was then on trial [at the tinme of
entry of the plea, he was on trial for the
charges in indictnment nunber 03-CR- 00027
only]. There is no evidence in the record
that the stal king plea had even been

di scussed until just a few m nutes of
negotiations that resulted in a guilty plea.
The Court after considering all the evidence
and argunents of counsel finds that the plea
to stalking in the first degree was not
entered intelligently, know ngly and
voluntarily[.]

Thereafter, anended judgnents resentencing Harlow to serve the
five- and one-year sentences on the two remnai ni ng want on
endanger ment charges consecutively for a total of six years were
entered. The stal king charge was set for trial by jury.

On appeal, the Commonweal th argues that the circuit
court abused its discretion in allowng a partial wthdrawal of
the guilty plea. The Comonweal th contends that Harl ow s plea
to all the charges was entered knowi ngly and voluntarily

according to the standards established in Boykin v. Al abama,® and

that his |lack of know edge of how the conviction for stalking

395 US 238 89S . 1709, 23 L. Ed. 2d 274 (1969).
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woul d af fect where and under what conditions he would serve his
sentence was not sufficient to invalidate the plea.

The Commonweal th al so disputes Harlow s claim and the
circuit court’s finding, that he was given too little tine in
which to decide to plead guilty to stal king.

Finally, the Commonweal th contends that the court
inmproperly interjected itself into the plea negotiations. It
clainms that the Commonweal th had sought to “package” all of
Harl ow s cases into one agreenent. By allowing himto w thdraw
fromonly part of the agreenent, the Commonweal th charges, the
trial court gave Harlow the opti num benefit of the plea
agreenent while depriving the Commonweal th of the benefit for
which it had bargained: a ten-year sentence and a final
resol ution of all charges.

We review the trial court’s decision for abuse of
di scretion.

[A] proper exercise of this discretion

requires trial courts to consider the
totality of circunstances surrounding the

guilty pleal.]

Eval uating the totality of the
ci rcunstances surrounding the guilty plea is
an inherently factual inquiry which requires
consi deration of “the accused s deneanor,
background and experi ence, and whether the
record reveals the plea was voluntarily
made. ”



Because of the factual determ nations
i nherent in this eval uation, Kentucky
appel | ate courts have recogni zed that “the
trial court is in the best position to
determine if there was any rel uctance,
m sunder st andi ng, involuntariness, or
i nconpetence to plead guilty” at the tinme of
the guilty plea and in a “superior position
to judge [witnesses’'] credibility and the
wei ght to be given their testinony” at an
evidentiary hearing. Accordingly, this
Court reviews a trial court’s ruling on a
defendant’s notion to withdraw his guilty
plea only for abuse of discretion[.]

[We must determ ne whet her] substantia

evidence . . . supports the trial court’s

finding [that the plea was involuntary].?

In this case, Harlow was permtted to withdraw his
plea to one of the charges after final judgnment and sentencing.
The trial court acknow edged that it was “harder to w thdraw
[such a plea] after sentencing” and that a defendant needed to
show fear, deceit or coercion in order to prevail on such a
claim?

The nost persuasive testinony at the evidentiary
heari ng was provided by G ant Smth, an attorney who represents

a party opposing Andi Anbs in a civil suit. Smth testified

that he was present at the events leading up to the entry of the

4 Bronk v. Commonweal th, 58 S.W3d 482, 486-488 (Ky. 2001) (citations
omtted).

> See e.g., Blair v. Conmonwealth, 479 S.W2d 643, 644 (Ky. 1972).
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guilty plea. He stated that Joe Kirwan, Harlow s attorney, told
Har|l ow that he had ten mnutes to make up his m nd whether to
accept the plea agreenent — that it was his choice, “twenty-five
years or ten years.” Smth further testified that when Harl ow
entered the plea, he “l ooked shell-shocked, couldn’t put one
foot in front of the other and appeared not to know where he
was.” Smith stated that Harl ow appeared to be under duress,
coercion or was not acting voluntarily because “he did not know
what he was doi ng.”

Anot her wi tness, Mark Underwood, testified that after
t he confusion over whether the crimnal assault charge was a
felony or a m sdeneanor had been cleared up, “nothing was gone
over again,” that there was no discussion of pleading guilty to
stalking and that at the tinme, he “couldn’t believe” Harlow was
pl eading guilty.

Kirwan testified that the issue of pleading guilty to
stal king did not conme up until that norning, although the day
before the judge had urged himand the Commonweal th’s attorney
to arrive at a settlenent.

The court reviewed the videotape of the guilty plea
proceedi ngs during the course of the evidentiary hearing and
commented that there was “considerably nore confusion than

average surrounding the plea.” The record reveals substantia



evi dence to support the trial court’s finding that Harl ow s pl ea
of guilty to stal king was involuntary.

The Conmmonweal th al so contends that, under our case
| aw, Harlow did not have to be informed that a conviction for
stal king could affect where he was housed by the Departnent of
Corrections. Although Harlow did make the argunment in his
notion that this lack of information had rendered his plea
involuntary, the circuit court did not base its decision on this
factor. Rather, the court specifically found that the
determ ning factor was that there had not been sufficient tine
for discussion of the plea.

The Commonweal th’s argunent that the court erred in
allowng Harlow to withdraw only part of the plea, thereby
allowing himto reap only the benefits fromthe plea agreenent,
was never raised by the Comonwealth at any tinme during the
course of hearing, nor did the Coomonwealth file a subsequent
notion for reconsideration or to alter, anmend or vacate the
court’s order. The propriety of allowing the withdrawal of only
part of the plea was never presented for the trial court’s
consideration and thus is not preserved for our review. W

“Wll not consider a theory unless it has been raised before the



trial court and that court has been given an opportunity to
consider the merits of the theory.”®

For the foregoing reasons, the Barren Circuit Court
order and anended final judgments fromwhich this appeal is

prosecuted are affirned.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Gregory D. Stunbo Tim G || enwat er

Attorney General of Kentucky d asgow, Kent ucky

Karen M Ti nmel

Speci al Assistant Attorney
Gener al

G asgow, Kentucky

6 Shelton v. Commonweal th, 992 S.W2d 849, 852 (Ky. App. 1998), citing
Hopewel | v. Commonweal th, 641 S.W2d 744, 745 (Ky. 1982).
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