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BEFORE: BARBER AND JOHNSON, JUDGES; M LLER, SENI OR JUDGE. ‘!

M LLER, SENI OR JUDGE: Forrest A. Hobbs (Forrest), pro se, brings
this appeal from "Findings of Fact, Conclusions of Law and
Decree of Dissolution of Marriage," entered July 6, 2004, from
the Jefferson Fam|ly Court. Before us, Forrest argues that the
famly court erred in the award of custody; the anmount of child

support; the anobunt and duration of maintenance; the failure to

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



assess interest in the division of the marital residence; and
the award of attorney fees.

We review questions of fact under the clearly
erroneous standard of Kentucky Rule of G vil Procedure (CR)
52.01 and questions of |aw de novo. As we conclude that the
findings of the famly court are supported by substantia
evi dence and are not an abuse of discretion, and that there was
a correct application of the law, we affirm

Forrest and Appellee Ruth Ann Hobbs (Ruth) were
marri ed on January 20, 1979, one week after Ruth graduated from
hi gh school. Forrest served sixteen years in the United States
Arny. During the noves associated with the mlitary, Ruth
wor ked various jobs such as secretary, cashier, and resident
apartnment manager. The parties separated briefly in the 1980s.
Their only child, a son, was born in 1992. In Novenber, 1994,
Forrest retired fromthe mlitary and worked in severa
managenent positions before taking enploynent in 1998 as a
letter carrier with the United States Postal Service. |n 1999,
Rut h began working as a teacher's aide with her son's public
el enentary school. On Novenber 19, 2002, after twenty-three
years of marriage, the parties separated. At the tinme of the
separation, Forrest, 42, was earning $50,000.00 to $55, 000. 00

per year. Ruth, 41, was earning $11, 000. 00 annually.



Rut h, through counsel, filed for dissolution on
Novenber 25, 2002, and Forrest, through counsel, counter-
petitioned one nonth later. On April 23, 2003, the parties
appeared before Fam |y Court Judge Patricia Wal ker Fitzgerald
and agreed to equal tinme with their son, alternating nights and
weekends; division of personal property, with the exception of
vehi cl es; and continued paynent of $1,500.00 per nonth by
Forrest to Ruth. Mediation of the renmaining terns was
unsuccessful .

At a case managenent conference before Judge
Fitzgerald on Septenber 29, 2003, the parties agreed to share
joint custody and to continue to share equal tinme with their
m nor son; accept the appraised value of the hone, including
$35, 000.00 in equity; division of personalty; division of
Forrest's retirenment by Qualified Donmestic Relations O der
unl ess offset by other assets; naintenance of |ife insurance by
Forrest wwth the mnor child as beneficiary; and responsibility
by Forrest for the Fleet credit card debt and by Ruth for the
Capital One credit card debt.

Remai ni ng i ssues were heard on January 14, 2004,
before Special Judge Carl Hurst. Both parties appeared with
counsel and the famly court made the follow ng findings, now

contested on appeal by Forrest:



E. . . . That [Ruth] and [Forrest] shall be
awar ded joint custody of the parties[']
mnor child with [Ruth] being declared the
m nor child s primary custodi al parent and
residential custodian.

F. That [Forrest] shall pay unto [Ruth],

wi t hout reduction based upon the parties[']
time share, child support in the sum|[of]
$529 dollars per nonth which is based upon
t he Kentucky Child [ S]upport Guidelines,
taking into consideration [Ruth's]

mai nt enance award and nai ntai ning health

i nsurance on the parties['] mnor child by
wage assignnent. The parties shall split
any extraordi nary uncovered nedi cal, dental,
ort hodontic, vision, counseling or other
expense incurred on behalf of the parties[']
m nor child with [Ruth] paying 36% and
[Forrest] 64% w thin 30 days of receipt of
final bill.

G That the within marriage is an old
Fashion [sic] marriage, one where [Ruth]
stayed home, forgoing a career in order to
care for [Forrest] and raise the parties[']
child w thout the devel opnent of business
necessary skills, a decision that was
condoned and encouraged by [Forrest]. As
such it is deened that [Ruth] is awarded
life time maintenance at a rate that wll
hel p her neet her expenses and live a life
that she has cone to enjoy at the rate of
$1, 384 per nonth, by wage assignnment, until
she dies, remarries or cohabitates with a
person of the opposite sex on a pernanent
basi s.

H [Ruth] shall be awarded sol e possession
of the parties['] marital residence.
[Forrest] shall Quitclaimhis interest
therein unto [Ruth] upon the presentation of
such deed. [Forrest] shall receive his
equity interest fromthe parties['] marital
resi dence through [Ruth's] waiver of her
marital portion of [Forrest's] mlitary
retirement for a period of six years
commenci ng January 2004. J[Ruth] shall be
free to assign transfer covey [sic] or

ot herwi se sell her interest therein.



[Ruth] shall assume responsibility for the
i ndebt edness on the parties['] marital
residence . . . and the debt owed to MSD

t her eon.

*x * * % *

K. [Forrest] shall pay unto counsel for
[Ruth] the sum of $3,400 in attorney fees
upon entry of this order.

* * * *x %

After his counsel w thdrew, Forrest proceeded with this appea
pro se. No brief was filed on behalf of Appellee Ruth or
Appel l ee Mark H. Gaston, Esg.

Forrest first takes issue with the famly court's
findings as to custody, because although the court awarded the
parties joint custody in accord with their pre-trial agreenent,
the court further named Ruth as "the mnor child' s primary
custodi al parent and residential custodian.” As the Kentucky

Suprene Court noted in Fenwi ck v. Fenw ck, 114 S.W3d 767, 778-

79 (Ky. 2003), the term"primary residential custodian" is not
defined in the Kentucky statutes, however, the trial court is
aut hori zed to appoint such a custodian, in keeping with the best
interests of the child:

A child cannot sinultaneously reside with
both parents, and in nost cases, the child
will spend nore time with one parent than
the other — a fact that, in many cases,
mrrors the famly's situation prior to the
parents' separation. Accordingly, in joint
custody arrangenents, the parties will often
agree, or the court will designate, that one
of the parents will act as the "primary
residential custodian.”



(citations omtted)(enphasis added). "[E]Jven in joint custody
cases, there is a primary custodian and the issue i s not where

the child stays."” Chalupa v. Chalupa, 830 S.W2d 391, 393

(Ky. App. 1992). "[D]Jesignating a party as the primary
residential custodian logically confers on that party: (1) the
primary role in mnor day-to-day decisions concerning the child;
(2) the responsibility for providing a residence, i.e., a 'hone
base,' for the child, and (3) the normal routine care and
control of the child." Fenw ck, 114 S.W3d at 779.

In keeping with the above, at the trial the court told
the parties that, despite joint custody, it was inperative to
have a primary residential custodian to allow the child a hone
"to run to." This was understood w thout objection. As
i ndi cated above, this was within the court's discretion, and did
nothing to denigrate the agreenent of the parties as to joint
custody. W find no m sapplication of the | aw

Forrest next contends that the famly court erred in
the award of child support, alleging that the court did not
utilize maintenance, mlitary retirenent, or health care inits
conmput ati on of gross incone, and further alleging that Ruth is
voluntarily underenpl oyed. Qur review of this factua
contention is subject to the foll ow ng standard:

As are nost other aspects of donestic

relations |law, the establishnent,
modi fi cati on, and enforcenent of child



support are prescribed in their genera
contours by statute and are largely left,
within the statutory paraneters, to the
sound discretion of the trial court. KRS
403. 211- KRS 403.213; WIlhoit v. WIlhoit,
Ky., 521 S.W2d 512 (1975). This discretion
is far fromunlimted. Price v. Price, Ky.,
912 S.W2d 44 (1995); Keplinger v.
Kepl i nger, Ky. App., 839 S.W2d 566 (1992).
But generally, as long as the trial court

gi ves due consideration to the parties’
financial circunstances and the child's
needs, and either conforns to the statutory
prescriptions or adequately justifies
deviating therefrom this Court will not
disturb its rulings. Bradley v. Bradl ey,
Ky., 473 S.W2d 117 (1971).

Van Meter v. Smth, 14 S.W3d 569, 572 (Ky.App. 2000). Stated

anot her way, this court wll not disturb the trial court's
findings unless the decision was arbitrary, unreasonable,

unfair, or unsupported by sound |egal principles. Downing v.

Downi ng, 45 S. W 3d 449, 454 (Ky.App. 2001).

Herein, the court awarded to Ruth $529.00 per nonth in
child support, and despite Forrest's contentions otherw se, the
court specifically relied on the Kentucky Child Support
Qui del i nes (Kentucky Revised Statutes [KRS] 403.212), and
consi dered the financial considerations of the parties and
Rut h's enpl oyability. As such, the findings are supported by
substanti al evidence and we are unable to conclude that the
famly court abused its discretion in awarding child support.

Forrest next contends that the famly court erred as

to the anobunt of maintenance, alleging that it failed to

-7-



consi der KRS 403.200(2)(f), which states that any “nmintenance
order shall be in such anounts . . . as the court deens just,
and after considering all relevant factors including . . . [t]he
ability of the spouse from whom mai ntenance i s sought to neet
hi s needs while neeting those of the spouse seeking

mai nt enance.”

As stated in Russell v. Russell, 878 S.W2d 24, 26

(Ky. App. 1994):

It is appropriate to award nai nt enance when
a party is not able to support thenselves in
accord with the same standard of |iving

whi ch they enjoyed during nmarriage and the
property awarded to themis not sufficient
to provide for their reasonabl e needs.
Robbi ns v. Robbins, Ky.App., 849 S.W2d 571,
572 (1993); and Atwood v. Atwood, Ky. App.,
643 S.W2d 263, 265-66 (1982). Furthernore,
where a forner spouse is not able to produce
enough incone to neet their reasonable
needs, it is appropriate to award

mai ntenance. |1d. and Calloway v. Calloway,
Ky. App., 832 S.W2d 890, 894 (1992).

I n awardi ng mai ntenance to Ruth of $1,384.00 per nonth, the
court considered that Ruth stayed hone, "forgoing a career in
order to care for [Forrest] and raise the parties['] child

wi t hout the devel opnent of business necessary skills, a decision
t hat was condoned and encouraged by [Forrest]."” There was al so
undi sput ed evi dence that Forrest's annual incone exceeded Ruth's
annual inconme by a five to one ratio. The anount of nmintenance

is within the sound discretion of the circuit court. GCentry v.



Gentry, 798 S.W2d 928, 937 (Ky. 1990). Pursuant to Perrine v.

Christine, 833 S.W2d 825, 826 (Ky. 1992), our standard of
review is whether the trial court abused its discretion, based
on clearly erroneous findings of fact. Herein, the findings of
the famly court are supported by substantial evidence, thus we
find no abuse of discretion in awardi ng this anmount of
mai nt enance to Ruth

Ral ph next argues error by the famly court in setting
t he duration of mmintenance for Ruth's lifetinme. In Conbs v.
Conbs, 622 S.W2d 679, 680 (Ky.App. 1981), this Court construed
an order of the trial court setting the duration of maintenance
"until further orders of the court” as a permanent award of
mai ntenance that may be rebutted. |In Conbs, the Court indicated
that the duration of mai ntenance nust have a direct relationship
to the period over which the need exists and the ability to pay.
As in Conbs, Forrest has failed to rebut Ruth's showi ng that her
needs do not have the potential to be materially different
anytime soon or that she will becone nore self-sufficient
anytime soon. Courts have uphel d mai ntenance for |onger periods
than that initially deened necessary to all ow the spouse the
time to acquire the skills necessary to support thenselves. See

Cark v. Gark, 782 S.wW2d 56, 61 (Ky.App. 1990). Although Ruth

has hel ped to support the famly through nmultiple clerica

positions and is currently enployed as a teacher's aide, given
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her age, high school education, and the fact that her workforce
experience was subject to the nultiple noves necessitated by a
mlitary famly lifestyle, |eaving her wi thout any continuity at
any one particular job, the duration of the nmaintenance herein

i s supported by substantial evidence and does not anpbunt to an
abuse of discretion.

Forrest additionally argues that the famly court
erred in failing to assess interest in the division of the
marital residence. The court awarded the residence to Ruth,
requiring her to assune the remaining i ndebtedness but providing
Forrest his equity in the hone through Ruth's waiver of the
marital portion of Forrest's mlitary retirenment for a period of
six years. Forrest argues that the court erred by failing to
assess interest on this equity at the legal rate of 12% pursuant
to KRS 360. 040.

Qur standard of review on a question of division of
property is stated as follows: "[t]his court cannot disturb the
findings of a trial court in a case involving dissolution of
marri age unless those findings are clearly erroneous . . . The
property may very well have been divided or valued differently;
however, how it actually was divided and val ued was within the

sound discretion of the trial court." Cochran v. Cochran, 746

S.W2d 568, 569-70 (Ky.App. 1988) (citation omtted).
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We decline to disturb the famly court’s rulings. CQur
review of the record indicates that there was no di scussion at
trial of paynment of interest and the decree is silent as well.
As such, KRS 360.040 is inapplicable at this tinme. See

Courtenay v. WIlhoit, 655 S.W2d 41 (Ky.App. 1983).

Lastly, Forrest conplains error in the famly court’s
order requiring himto pay 85% of Ruth's attorney fees, or
$3,400.00. In support, he argues that because Ruth's attorney
al so represented her in an autonobile accident, it is unknown if
this amount included tine spent on the other litigation.

KRS 403. 220 authorizes the award of attorney fees in a
di ssolution action. The trial court’s ruling is subject to

review only for an abuse of discretion. Sexton v. Sexton, 125

S.W3d 258, 272 (Ky. 2004). Ruth's attorney indicated before
the court that his fees for the dissolution action were
$4, 000. 00. The record supports the famly court’s findings.
There was no abuse of discretion.

For the foregoing reasons, the judgnent of the

Jefferson Fam |y Court is affirmed.

ALL CONCUR
BRI EF FOR APPELLANT: No brief for appellee Ruth A
Hobbs
Forrest A Hobbs, pro se
Loui svill e, Kentucky No brief for appellee Mark H
Gast on
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