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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.

KNOPF, JUDGE: Kyle Lunsford petitions froma decision of the
Wr kers’ Conpensati on Board, entered February 11, 2005, denyi ng,
on statute of limtations grounds, his claimfor disability
benefits. Lunsford seeks benefits as conpensation for a hearing
inmpairnment allegedly resulting fromhis thirty years’ exposure

to the hazardous noi ses of underground coal mning. The



Adm ni strative Law Judge (ALJ), noting Lunsford s | ong exposure
t o hazardous noi se and accepting the university evaluator’s
conclusion that he has suffered a hearing | oss anmounting to a
ni ne- percent whol e-person i npairnment, awarded benefits in
accordance with KRS 342. 7305. The Board reversed. It ruled
that the two-year statute of Iimtations inposed by KRS 342. 185
began to run in February 2001 when Lunsford ceased working and
t hus ceased to be exposed to hazardous noi se. Because Lunsford
did not file his hearing-loss claimuntil January 2004, nore
than two years later, the Board held that the claimfell outside
the imtations period and so was barred. Lunsford contends
that the Board erred either because KRS 342.185 does not apply
to his claim or because, if it does, the limtations period did
not begin to run until Decenber 2003, when he first discovered
his inmpairment and the fact that it was apt to be work-rel ated.
The filing of his claima nonth |ater, he insists, was therefore
tinmely. W agree with this latter contention and therefore nust
reverse and remand.

Lunsford' s first contention, that KRS 342.185 does not
apply to his claim was not presented to the Board and so was
not preserved for our review In simlar circunstances, our

Suprene Court has approved rulings in which industrial hearing



| oss was deened a gradual injury subject to the two-year statute
of limtations.?

Under that statute, our Suprene Court has hel d,

the obligation to give notice and the period

of limtations for a gradual injury are

triggered by a worker’s know edge of the

harnful change [to his or her body] and its

cause rather than by the specific incidents

of trauma that caused it.?
A gradual injury is a harnful physical change, such as the
hearing inpairnment Lunsford alleges, that results fromrepeated
exposure to the ordinary jars, jolts, and novenents occasi oned
by the work, or to harsh workplace conditions, such as here the
| oud noi ses produced by m ning equi pnent. Because the cause of
such injuries is often not apparent, our Suprene Court in a
nunber of recent cases has reiterated the discovery rule just
guot ed, and has held that the limtations period did not begin
until the injured worker |earned froma physician that the
injury was apt to be work-rel ated.?

Not wi t hst andi ng t hese cases, the Board rul ed, as noted

above, that the statute of limtations begins to run against

! Tanks v. Roark, 104 S.W3d 753 (Ky. 2003); Alcan Foil Products
v. Huff, 2 S.W3d 96 (Ky. 1999).

2 American Printing House for the Blind v. Brown, 142 S.W3d 145,
148 (Ky. 2004); Alcan Foil Products v. Huff, supra.

3 Anerican Printing House for the Blind v. Brown, supra; Brown-

Forman Corporation v. Upchurch, 127 S.W3d 615 (Ky. 2004); Hil
v. Sextet Mning Corporation, 65 S . W3d 503 (Ky. 2001).




gradual injury clainms as soon as the injured worker ceases to be
exposed to the harnful working condition. This rule does not
conport with the discovery rule our Suprene Court has fashioned.
First, even supposing that no further injury will devel op once
exposure ceases, the Suprene Court has held that the limtations
peri od does not conmmence until the worker knows both that he is
injured and that the injury is work-related. There is no reason
to presune that this know edge will coincide with the end of
exposure. On the contrary, as just noted, the Court has
enphasi zed that such know edge sonetines nust await professiona
di agnosi s, which could easily not occur until after exposure has
ceased. To be sure, there nay be cases in which the worker can
be found to have known of his claimprior to confirmation by a
physician or in which his delay in seeking such confirmation was
unreasonable, and clains filed after exposure has ceased nay be
particularly subject to such findings. But those cases can be
addressed individually, as they arise. They do not require the
Board’ s bl anket rule departing from Suprenme Court precedent.
Second, there may well be gradual injuries that remain
| atent tenporarily or that progress so as to becone manifest and
di sabling after exposure ceases. In such cases, the Board's
rule threatens to operate as a rule of repose rather than
[imtation, extinguishing the claimbefore it arises. Such

rul es are harsh by nature and are best left to the Genera



Assenbly with its resources for investigating the rel evant
facts. In KRS 342.316, for exanple, the General Assenbly has
establ i shed a five-year period of repose, beginning fromthe end
of exposure, for clains based on occupational disease, but has
al so created exceptions for certain di seases known to take
| onger than five years to becone nanifest and disabling.* By
contrast, the Board s two-year period of repose is unduly short
and there is no indication that it is based on nedical know edge
regardi ng the onset and devel opnent of gradual injuries. KRS
342. 185, of course, does not contain an express repose
provision.®> The Board’' s reading such a provision into the
statute is unwarranted and, again, does not conport w th our
Suprenme Court’s determ nation that in gradual injury cases that
statute establishes a rule of discovery for the comencenent of
the Iimtations period.

The ALJ in this case found that Lunsford did not
di scover his occupational hearing |oss until Decenber 2003 when

a physician first informed himthat his hearing was inpaired as

“*“[Tlhe right to conpensation for any occupational disease shal

be forever barred, unless a claimis filed wth the conmm ssi oner
within five (5) years fromthe last injurious exposure to the
occupati onal hazard, except that, in cases of radiation disease
or asbestos-related disease, a claimnust be filed wthin twenty
(20) years fromthe last injurious exposure to the occupationa
hazard.” KRS 342.316(4)(a).

®> But see Alcan Foil Products v. Huff, supra, (indicating that
the discovery rule does not apply to latent injuries caused by a
single traumatic event).




a result of exposure to workplace noise. Substantial evidence
supports that finding. Under the discovery rule fashioned by
our Supreme Court, the limtations period on Lunsford' s claim
began to run at that point. The filing of his claimin January
2004 was thus tinely. The Board' s ruling to the contrary was
based on a misconstruction of controlling precedent.®
Accordingly, we reverse the Board' s February 11, 2005,

order and remand for reinstatenment of Lunsford's award.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Si dney B. Dougl ass W Barry Lew s
Har | an, Kent ucky Lewis and Lewis Law O fices

Hazard, Kentucky

® Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky.
1992) (“The function of further review of the

W orkers'] ( onpensation]B[oard] in the Court of Appeals is to
correct the Board only where the [] Court perceives the Board
has overl ooked or m sconstrued controlling statutes or
precedent, or conmmtted an error in assessing the evidence so
flagrant as to cause gross injustice.”)




