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M NTON, JUDGE: Following a jury trial, the circuit court

entered judgnent in favor of Wetonah Crabb awardi ng damages in
her wrongful term nation and sl ander suit against the D sabl ed

Aneri can Veterans, Departnent of Kentucky, Inc., (DAV-KY) and

! Senior Judge Thomas D. Enberton sitting as Special Judge by assign-
ment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



Samuel Booher. The DAV-KY and Booher have appeal ed claimng the
circuit court commtted specific trial errors anobunting to abuse
of discretion and affecting the outcone of the trial. Upon
review of the whole record we nust reverse and remand for a new
trial because we conclude that the court erred to DAV-KY and
Booher’ s substantial prejudice during the trial by denying their
counsel’s request to exam ne notes read into evidence by an

i nportant adverse witness and by instructing the jury that it

could award joint damages for sl ander.

|. Crabb’s Enploynent Suit Agai nst DAV-KY and Booher.

Crabb was enpl oyed by DAV-KY for nearly ten years.
Al t hough she served DAV-KY in several capacities during her
whol e tenure there, her |last position was as DAV-KY s
conptroller

On January 3, 1996, Crabb was called into Booher’s
of fice where a confrontation ensued. Wat happened that day is
di sputed: Crabb clains Booher fired her fromher position with
DAV- KY, whil e Booher clainms Crabb quit. Regardless Crabb Ieft
her enpl oynment wi th DAV-KY six days |ater.

On January 31, 1996, Crabb sued DAV-KY, Conmander
Robert Stambaugh, > and Sam Booher, individually and in his

capacity as Adjutant of DAV-KY. Crabb alleged that she was

2 Conmmander Stanmbaugh died while the trial was pending; therefore, the
clainms against himdid not survive.
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term nated without “right, cause or justification” resulting in
“a breach of the contract of enploynent.” Crabb further alleged
t hat she was denied “the admi nistrative renmedi es provided in the
Constitution and By-Laws of the DAV-KY” and that, while

enpl oyed, she was “required to performthe duties of her

enpl oynent in a hostile environnment created by and resulting
from harassnment by certain nmal e co-enpl oyees and nenbers of
managenent incl udi ng the Def endant Booher.” Crabb al so cl ai ned
t hat upon her departure from DAV-KY, Booher “made fal se,

def amat ory and sl anderous accusations agai nst [her] causing

[ her] enbarrassnment, humliation and nental distress to her
damage and detrinent on that account.”

After years of notions, discovery requests, and
reschedul ed hearings, the case cane to trial the first tinme in
Cct ober 2000. The jury found for Crabb agai nst the DAV-KY for
wrongful term nation and agai nst Booher for slander. The jury
awar ded Crabb danages from DAV-KY in the anount of $31, 083. 33
and from Booher in the anount of $20, 000. 00.

Followi ng the trial, DAV-KY and Booher filed a notion
for judgnent notw thstanding the verdict (JNOV); a notion to
alter, anend, or vacate judgnent; a notion for a newtrial; and
a notion for an anmendnent of the court’s judgnent under CR
60. 02. DAV-KY and Booher argued Crabb failed to neet her burden

of proof. They also clained that specific errors of |aw
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occurred at trial and that the verdict was not sustained by
sufficient evidence.

The trial court granted a newtrial. |In so doing, the
court ruled that an affidavit offered by the defendants shoul d
have been considered; that the jury's verdict was supported, in
part, by m sleading testinony from Crabb about her divorce; and
t hat defense counsel’s objections to evidence of slander at
variance with that delineated in Crabb’s pleadi ngs shoul d have
been sust ai ned.

Over two years passed before the second trial. The
jury in the second trial found that Crabb was wongfully
term nated from DAV-KY and awar ded her $28, 082.77 in danmages.
The jury also found that DAV-KY and Booher were jointly liable
to Crabb for slander. The jury awarded her $30, 000.00 in
damages on the slander charges, with an additional $1,000.00 in
puni ti ve danages agai nst Booher. DAV-KY and Booher, again,
moved for judgnment notw thstanding the verdict and a new trial;
but the court denied the notions and signed a judgnment in favor
of Crabb. This appeal follows.

DAV- KY and Booher make six distinct argunments: first,
that the trial court erred in failing to grant a directed
verdi ct or judgnment notw thstanding the verdict; second, that
the trial court abused its discretion in the jury instruction on

slander; third, that the trial court erred in refusing to permt
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the introduction of the m nutes of the January 1996, DAV-KY
board neeting; fourth, that the trial court erred by permtting
the jury to consider the breach of contract claim fifth, that
the trial court abused its discretion in permtting the
testinony of Crabb’ s ex-husband, Janes Crabb; and sixth, that
the court erred in its jury instructions permtting joint
damages agai nst the DAV-KY and Booher. W will discuss each

argunment separately.

I'l. DAV-KY and Booher’s Failure to Cite to the Record.
The handling of this appeal conpels us to reiterate
that the rules of procedure require that “errors to be
considered for appellate review nust be precisely preserved and

identified in the |l ower court.”?®

The rules further require
appel late briefs to contain statenents “with reference to the
record showi ng whet her the issue was properly preserved for
review and, if so, in what manner.”?

The brief filed by DAV-KY and Booher | acks any
reference to the record. And both sides fail to cite any

pertinent Kentucky case |law, statutes, or rules. |In their reply

brief, DAV-KY and Booher nmade a weak attenpt to recover from

® Elwell v. Stone, 799 S.W2d 46, 48 (Ky.App. 1990), quoting, Conbs v.
Knott County Fiscal Court, 283 Ky. 456, 141 S.W2d 859 (Ky. 1940).

4

Kentucky Rules of Civil Procedure (CR) 76.12(4)(c)(v).



this error by offering an array of references and correspondi ng
argunents.

DAV- KY and Booher’s brief ignores the rules of
procedure. But CR 61.02 does state that an insufficiently
rai sed or preserved error may be reviewed if it constitutes “[a]
pal pabl e error which affects the substantial rights of a
party . . . .7 Under this rule, “appropriate relief nmay be
granted upon a determ nation that manifest injustice has

resulted fromthe error.”®

So for purposes of clarity and
diligence and to protect against potential injustice, we wl]l

review the argunents nmade by DAV-KY and Booher.

I1l. Failure to Gant Mtion for JNOV/ New Tri al .

DAV- KY and Booher first argue that the court abused
its discretion by failing to grant their notion for judgment
notw t hstanding the verdict or a newtrial. As a basis for this
cl aim DAV-KY and Booher contend that Crabb failed to allege the
sl ander charges with sufficient detail in her conplaint and that
the court erred by allowing this issue to go to the jury.
Because of these alleged errors, DAV-KY and Booher assert that
the court should have granted their post-judgnent notions.

CR 50. 02 states:

Not later than 10 days after entry of
j udgnent, a party who has noved for a

® CR 61.02.



directed verdict at the close of all the

evi dence may nove to have the verdict and
any judgnent entered thereon set aside and
to have judgnent entered in accordance with
his notion for a directed verdict . . . . A
nmotion for a newtrial may be joined with
this notion, or a newtrial my be prayed
for in the alternative.

When reviewing a trial court’s denial of JNOV, “we are
to affirm. . . ‘unless there is a conpl ete absence of proof on
a material issue in the action, or if no disputed issue of fact

'76 i kew se,

exi sts upon which reasonable nen could differ.
“‘“Tt]he trial court is vested with a broad discretion in
granting or refusing a newtrial, and this Court will not
interfere unless it appears that there has been an abuse of
di scretion.’”’

The | aw of defamation differentiates between two types
of slander: slander per se and sl ander per quod. W rds are
sl anderous per se when they “are presuned by |aw actually and
necessarily to damage the person about whomthey are spoken.”?®
The words thenmselves “nust tend to expose the plaintiff to

public hatred, ridicule, contenpt or disgrace, or to induce an

evil opinion of himin the mnds of right-thinking people and to

® Fister v. Cormonweal th, 133 S.W3d 480, 487 (Ky.App. 2003).

Tod.

8 Elkins v. Roberts, 242 S.W2d 994, 995 (Ky. 1951).




deprive himof their friendship, intercourse and society.”® Wen
there is a claimof slander per se, “there is a conclusive

n 10

presunption of both malice and damage. Theref ore, “damages

are presunmed and the person defaned nay recover w thout
al l egation or proof of special damages.”?!

In contrast, words that are slanderous per quod are
not actionable on their face, “but nay be so in consequence of
extrinsic facts showi ng damage which resulted to the injured

"2 Wth slanderous per quod statenents, “[c]ourts focus

party.
not upon the actual neaning of the words but on the extrinsic
facts which explain the neaning of the comunications.”*® To
establish an action for slander per quod, a plaintiff nust
affirmatively prove “special damages, i.e., actual injury to
reputation . i

DAV- KY and Booher argue that Crabb’s conplaint was

deficient because the sl anderous words were not pled with

specificity. Because Crabb did not plead the “specifics of the

° CM, Inc. v. Intoxineters, Inc., 918 F. Supp. 1068, 1083 (WD. Ky.
1995).

0 Stringer v. Wal-Mart Stores, Inc., 151 S.W3d 781, 794 (Ky. 2004).

Hod.

2 pangall o v. Mirphy, 243 S.W2d 496, 497 (Ky. 1951).

3 CM, supra

4 Stringer, supra.



circunstances,” they claimthe trial court should have granted
their notion for JNOV or a new tri al

In her conplaint, Crabb all eged that Booher “nade
fal se, defamatory and sl anderous accusati ons agai nst [her]
causing [her] enbarrassnent, humliation and nental distress to
her damage and detrinment on that account.” At trial, wtness
testinmony reveal ed that the all eged sl ander concerned two
different matters: first, that Crabb had engaged in a “sexua
[iaison” with one of her co-workers; and, second, that Crabb
m sappropriated or attenpted to m sappropriate funds.

Upon review of the record, we are satisfied that the
defamatory statenents were sufficiently disparaging on their
face to constitute an allegation of slander per se. Coments
regardi ng Crabb’s supposed affair with a co-worker and her
apparent m shandling of funds would certainly “expose [her] to

"15 There was no

public hatred, ridicule, contenpt or disgrace.
need to introduce extrinsic facts to explain the neaning of the
comments; noreover, an explanation of the circunstances under
whi ch the comments were nmade was unnecessary. As such, Crabb
was under no duty to plead special damages or actual injury to
her reputation.

Because Crabb’s conplaint alleged slander with

sufficient specificity, the court acted properly in putting this

15 CM, supra.



issue to the jury. And because there was no error, the tria
court properly denied the notion for JNOV or a newtrial on this

i ssue.

I'V. Jury Instructions on Sl ander.

DAV- KY and Booher next argue that the court
erroneously instructed the jury on slander. They contend that
the “proof” in this case indicates Crabb “quit” on January 3,
1996. Her conplaint was filed on January 31, 1996. Therefore,
DAV- KY and Booher claimthe instructions should have limted the
jury to a finding that Booher slandered Crabb between January 3,
1996, and January 31, 1996. Because the instruction permtted
the jury to consider any statenment nmade after January 9, 1996,
they claimit was “erroneous” and “outside of the pleadings.”

The court’s slander instruction read as foll ows:

You will find for the plaintiff,

WETONAH CRABB, and agai nst the Defendants if

you are satisfied fromthe evidence as

fol | ows:

a. That after January 9, 1996, in the
presence of another, Sanuel Booher
made a statenment that was
reasonabl y understood by such
person to be damagi ng to the
reput ati on of WETONAH CRABB

During cross-exam nation, counsel for DAV-KY and

Booher introduced Janes Crabb’s (Wtonah' s ex-husband)

deposition testinony fromhis divorce proceedings with Crabb
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The deposition testinony reveal ed that Janes spoke with Booher
“once or twice’” before January 3, 1996. But the testinony did
not reveal that any slanderous statenents were nmade during those
initial conversations. In fact, Janmes testified that during one
of his pre-January 3, 1996, conversations wth Booher, Booher
stated “he never w tnessed anything” between Crabb and her co-
worker. We hardly think this statenment coul d be consi dered

sl ander ous.

Mor eover, Janes’s testinony did not reveal that Booher
made any sl anderous statenents after January 31, 1996. In fact,
the bulk of his testinony concerned the conversation he had with
Booher on January 30, 1996.

We find nothing in the record to indicate that the
jury heard evidence of slanderous statenents nmade outside the
peri od between January 9, 1996, and January 31, 1996. Likew se,
there was absolutely no testinony involving statenents made
bet ween January 3, 1996, and January 9, 1996. Therefore, we
find no error in the instruction limting the jury to statenents
made after January 9, 1996.

V. Court’s Refusal to Introduce M nutes of
the January 1996 DAV-KY Board Meeti ng.

DAV- KY and Booher’s fourth argunent is that the court
erred by refusing to allow the introduction of the m nutes of

t he January 1996 DAV-KY Board Meeting. Specifically, DAV-KY and
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Booher contend that the court refused their request based on
Crabb’s statenent that the m nutes had not been produced in

di scovery. DAV-KY and Booher argue that Crabb’s statenent and
the court’s denial of their notion were m staken since the
“records had been disclosed and had been filed in the record.”

We note that DAV-KY and Booher did not tell us where
in this volum nous record the production of those m nutes could
be found. But we were able to find the mnutes in the record
and to confirmthat they were, in fact, disclosed to the
opposite side. Thus, the court’s refusal of DAV-KY and Booher’s
request to introduce the docunent on the grounds stated was a
ruling nade on an erroneous basis.

But as Crabb points out, DAV-KY and Booher have not
established or even argued that exclusion of the mnutes was in
any way harnful or prejudicial. They do claimthat the m nutes
“[go] directly to the inproper deposit issue.” Frankly, we are
puzzl ed about what this argunent neans.

CR 61. 01 states:

No error in either the adm ssion or the

excl usion of evidence and no error or defect

in any ruling or order or in anything done

or omtted by the court or by any of the

parties is ground for granting a new tri al

or for setting aside a verdict or for

vacating, nodifying, or otherw se disturbing

a judgnent or order, unless refusal to take

such action appears to the court

i nconsi stent with substantial justice. The
court at every stage of the proceedi ng rnust
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di sregard any error or defect in the

proceedi ng whi ch does not affect the

substantial rights of the parties.

DAV- KY and Booher have failed to convince us that the
trial court’s denial of the notion to introduce the mnutes into

evi dence prejudiced their substantial rights. Therefore, we

di sregard this mstaken ruling as a harnml ess error.

VI. Jury’s Consideration of Breach of Contract C aim

DAV- KY and Booher’'s fifth claimof error is the
court’s decision to allowthe jury to consider the breach of
contract claim The basis for this argunent is DAV-KY and
Booher’s contention that the “circunstances occurring on
January 3, 1996, are disputed.” DAV-KY and Booher continue to
assert that Crabb was “cursing and out of control and said she
quit,” while Crabb argues Booher fired her and she responded by
saying, “You can't fire nme, | quit.” DAV-KY and Booher argue
t hat because Crabb quit, the breach of contract clai mshould not
have gone to the jury. They also contend that Crabb failed to
exhaust her adm nistrative renedies.

Whet her Crabb quit or was fired fromher position with
DAV-KY was a matter of fact for the jury to decide. CR 52.01
states that “[f]indings of fact shall not be set aside unless

clearly erroneous . There was sufficient proof in the

record to support the jury's finding that Crabb was fired, and
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we believe there was substantial evidence to sustain the breach
of contract claim It is true that Crabb did not follow the
adm nistrative renedies set forth in the DAV-KY enpl oynent
policy. But as the trial court noted in denying DAV-KY and
Booher’s notion to dismss Crabb’s conplaint, Crabb’s duty to
seek adm ni strative renedi es under the enploynent policy did not
arise “until such tinme as the Commander, Adjustant [sic] or
Executive Cormittee files a notice of enpl oyee suspensi on or
di scharge.” And because there was “no proof that any notice of
enpl oyee suspension or discharge was filed,” Crabb was not
obligated to seek adm ni strative renedies.

Again, we are satisfied that this finding was based on
substanti al evidence. The record shows that regardl ess of
whet her Crabb quit or was fired, she never received notice of
di scharge from DAV-KY. Therefore, she was under no duty to seek
remedi es in accordance with the enpl oynent policy; and the court

acted properly in sending the breach of contract claimto the

jury.

VI1. Testinony of Janes Crabb.
DAV- KY and Booher next argue that the trial court
abused its discretion in permtting Crabb’s counsel to cal
Janes as a witness. Specifically, DAV-KY and Booher conpl ain

that James was not listed on Crabb’'s witness list; that he was
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permtted to testify out of order; and that they were not given
access to notes he used during trial.

Wth regard to the first argunent, DAV-KY and Booher
argue that Crabb created undue bias and surprise by failing to
conply with Bullitt Grcuit Court’s local rule CPR-300. This
rule requires each party to furnish a witness list to the
opposi ng side before trial. DAV-KY and Booher argue that Crabb
violated CPR-300 by failing to list James as a potentia
W t ness.

From our review of the record, it appears that both
parti es exchanged witness lists before the first trial. And
al t hough Janmes was omtted from Crabb’s list, he was included as
a potential witness on the |list provided by DAV-KY and Booher.

Before the second trial, the circuit judge had the
foll ow ng conversation with counsel at the bench:

[MR ULRICH: W do[,] however[,] have

anot her wi tness who | believe
woul d be prepared to testify
that he had conversation[s]
wi t h Sam Booher between
January 3 and January 31°,
1996[,] relating to [Crabb’s]
alleged infidelity and

relating to her use or
mani pul ati on of DAV funds.

THE COURT: Who is the witness?

MR ULRI CH: James Cr abb.

MR d VHAN: Has he been naned in this
case?
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MR. ULRI CH: You have. He is your
W t ness.

It is obvious, both fromthe fact that Janmes was
listed on their owm witness list and fromthe above pre-tria
conversation, that DAV-KY and Booher nust have known about Janes
and his potential role as a trial witness. And because DAV-KY
and Booher were aware Janmes mght testify, we fail to see how
his om ssion fromCrabb’s witness list was a surprise. So we
find no fault with the court’s decision to allow Crabb to cal
James as a witness in the second trial.

Second, DAV-KY and Booher argue that Janmes was al | owed
to testify out of order. This, they claim was an abuse of the
court’s discretion. W disagree.

The Kentucky Rul es of Evidence say that “[t]he court
shal | exercise reasonabl e control over the node and order of
interrogating witnesses and presenting evidence so as
to: (1) Make the interrogation and presentation effective for
the ascertainment of the truth; (2) Avoid needl ess consunption

of time; and (3) Protect wi tnesses from harassnent or undue

n 16

enbarrassnent . Because “[m odern litigation creates a w de
variety of problens related to interrogation of w tnesses,

production of evidence, and general trial nmanagenent,” tri al

16 Kentucky Rul es of Evidence (KRE) 611.
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j udges are given “broad discretion . . . to deal with problens
and situations associated with the production of evidence.”?’

In light of this rule, we see no error in allowng
James to testify out of order. This is the sort of case
managenent decision that trial judges nust make. And the
j udge’ s choi ce here does not constitute an abuse of discretion.

Fi nal | y, DAV-KY and Booher argue that the court erred
by refusing to permit exam nation of the notes used by Janes to
“refresh his nenory.” W agree with this contention.

To discuss the nerits of this argunent nore
conprehensively, we should clarify the distinction between
present nmenory refreshed and past recoll ection recorded.

KRE 612, titled “Witing used to refresh nenory,” states:

Except as otherw se provided in the Kentucky

Rul es of Crimnal Procedure, if a wtness

uses a witing during the course of

testinony for the purpose of refreshing

menory, an adverse party is entitled to have

the witing produced at the trial or hearing

or at the taking of a deposition, to inspect

it, to cross-exam ne the w tness thereon,

and to introduce in evidence those portions

which relate to the testinony of the

Wi t ness.

In contrast, KRE 803(5) describes past recollection

recorded, which is an exception to the hearsay rule, as:

17 ROBERT G. LAWSBON, THE KENTUCKY EVi DENCE LAW HaNDBOOK, §3.20[ 2], 238 (4'" ed.
2003) .
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A menorandum or record concerning a nmatter
about which a witness once had know edge but
now has insufficient recollection to enable
the witness to testify fully and accurately,
shown to have been nade or adopted by the

w tness when the matter was fresh in the
witness’ [s] nenory and to reflect that

know edge correctly. |If admtted, the

menor andum or record nmay be read into

evi dence but may not be received as an
exhibit unless offered by an adverse party.

The difference between these two evidentiary concepts
is subtle and is often the cause of confusion. As explained by
the United States Court of Appeals for the Third Grcuit in

United States v. Riccardi

The primary difference between the two
classifications is the ability of the
witness to testify from present know edge:
where the witness’'[s] nenory is revived, and
he presently recollects the facts and swears
to them he is obviously in a different
position fromthe w tness who cannot
directly state the facts from present nenory
and who nust ask the court to accept a
witing for the truth of its contents

because he is willing to swear, for one
reason or another, that its contents are
true.!®

Citing the case of Jewett v. United States, the R ccardi Court

commented that “*[i]Jt is one thing to awaken a sl unbering
recol l ection of an event, but quite another to use a nenorandum

of a recollection, fresh when it was correctly recorded, but

18 174 F.2d 883, 886 (3¢ Gir. 1949).
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presently beyond the power of the witness so to restore that it
will exist apart fromthe record.’”?®®

In Kentucky, we recogni ze that present nenory
refreshed requires proof “that the witness has a nenory to be
refreshed,” and “that it needs to be refreshed.”?® The rule
permts the use of “[a]lnmost any kind of witing . . . to
refresh menory, if the trial judge finds that the w tness needs
to reviewthe witing to refresh nmenory and that the witing

will likely serve that objective.”?!

Because the witing “is
only being used to refresh nenory . . . [it] never acquires
i ndependent status as evidence in the case.”? Rather, “the
evidence is the witness’s refreshed nenory and not the witing
that was used to bring that nmenmory to the surface.”?

On the contrary, past recollection recorded “allows a
witness with a faded nmenory to testify fromnotes or a

menor andum t hat the witness can show was made by her or under

her direction while the information was fresh in the witness’[s]

9 1d., citing, Jewett v. United States, 15 F.2d 955, 956 (9'" Cir.
1926) .

20 | awson, supra, §3.20[7], at 247.

2L LawsON, supr a.
22 Lawson, supra, §3.20[7], at 248. See al so, Berrier v. Bizer,

57 S.W3d 271, 277 (Ky. 2001) (“The resulting evidence is the
product of the refreshed nenory, not the witing used to refresh it;
thus, the witing is not introduced into evidence and there is no

i nvol vemrent of the hearsay rule.”).

2 LawsOn, supra, at 8§8.85[1], at 725.
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"24  The rul e

menory and reflects that know edge correctly.
“requires the offering party to prove and the trial judge to
find that the wtness ‘has insufficient recollection to enable
the witness to testify fully and accurately’ (taking into
account the extent to which the nenory can be refreshed from
exam nation of the witing).”? Under KRE 803(5), “the recorded
recollection is adm ssible, but only after verification of its
accuracy. Even if admtted, ‘the nenorandum or record nay be
read into evidence but may not be received as an exhi bit unless

of fered by an adverse party.’”?°

If a party’s notes do refresh
the party’' s recollection, “there is no need to admt the
recording into evidence, because the witness will be able to
testify fromhis or her refreshed nenory.”?’
The transcript fromJanes’s direct exam nation at
trial reads as foll ows:
Q M. Crabb, did you have a tel ephone
conversation wi th Sanuel Booher in
January of 19967

A. Yes, | did.

24 Hall v. Transit Authority of Lexington-Fayette Urban County
Governnent, 883 S.W2d 884, 887 (Ky.App. 1994).

25 LawsON, supr a.

%6 Berrier v. Bizer, 57 S.W3d 271, 277 (Ky. 2001), quoting KRE 803(5).

27 Brock v. Commonweal th, 947 S.W2d 24, 30 (Ky. 1997), citing LAWSON,
supra, 88.85, at 500.
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Q And do you know t he nunber of
conversations that you had in January
of ’96?

A I would have to see ny notes | nmade; a
nunber .

O

Do you know what the dates of those
conversations were?

Not w thout |ooking at ny | ogs.
Did you bring the logs with you?

| do not have them

o > O >

Let nme show you now a copy of a
docunent and ask you if you can
identify that.

(W TNESS EXAM NI NG DOCUMENT)

A Yes. This is ny notes.

Q And tell us what you nean by ‘notes’.

What
MR. d VHAN: (1 NTERRUPTI NG
Your honor, | would like to
see that, please.
MR, ULRI CH: If | introduce this into

evidence | will be glad to
show it to you, M. G vhan.

DI RECT EXAM NATI ON BY MR, ULRI CH:

( CONTI NUI NG)
Q What do you nmean by ‘notes’? Wat are
t hese?

A During this time | kept detail ed notes
and logs, if you will, about the events
occurring at that tine.

Q And they were kept by conputer?
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A Yes.

Q By yoursel f?

A Yes.

Q More or | ess contenporaneously with the
events that they depict?

A Yes.

Q And was there a conversation between
you and M. Booher on January 30'" of
19967

A Yes.

MR G VHAN: Your Honor, nay we approach

t he bench?
This objection pronpted a bench conference. After the
court overrul ed the objection, direct exam nation continued:
Q | believe | asked you, M. Crabb, if
you had a tel ephone discussion with
M . Booher on January 30'", 19967
A Yes, | did.
Q Wt hout | ooking at your notes, would
you have any personal recollections
here today, these many years | ater, of
the contents of that conversation?
A No.
Q By | ooking at your notes can you
refresh your recollection and recal
what you and M. Booher discussed that
day?
A Yes.

Further direct exam nation of James followed with Janmes readi ng

rel evant portions of his notes into evidence.
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Fol | owi ng extensive cross-exam nati on, counsel for
DAV- KY and Booher noved the adm ssion of Janmes’s notes into
evi dence. The coll oquy between counsel in open court appears in
the trial transcript as foll ows:

MR, Qd VHAN: May | see those notes,
pl ease, Counsel or?

MR. ULRI CH: They are not evidence. W
call Ms. Crabb.

MR. G VHAN: | am going to make a notion
that those notes be entered
i nto evi dence.

At that point, the judge invited counsel to the bench where the
conversation continued outside the hearing of the jury:

MR G VHAN: He won't |et nme |ook at them
because they' re not in
evi dence, Your Honor. The
man testified fromthem and
have got a right to see what
he is testifying from

THE COURT: He didn't introduce theminto

evidence. | don’t know any[
can you cite ne sone rule of
law that requires himto |et
you | ook at thenf

MR. G VHAN: Call it natural justice, Your
Honor. It is .

Upon review of Janes’s testinony, it is evident
Crabb’ s counsel wanted to establish that Janmes had taken notes
cont enporaneously wth the conversations he had wth Booher;
t hat James had recorded these notes hinself; and that he woul d

be unable to testify without them Janmes’ s notes undoubtedly
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served a greater purpose than nmerely to refresh his present
menory. These recorded notes were the sole evidence of his past
recol l ection. Wthout them James could not have testified
about his conversations he had with Booher. The testinony shows
that James properly verified the accuracy of his own notes.
Accordingly, these notes were read into evidence as all owed
under the past recollection recorded exception.

But having established that Janmes’s use of his notes
constituted a proper application of past recollection recorded
under KRE 803(5), the question remains whether the court should
have deni ed adverse counsel’s request to inspect these notes for
cross-exam nation. There is nothing in the text of KRE 803(5)
that explicitly says that the court nust allow adverse counse
to inspect docunents used for refreshing nenory. But this
practice is deeply rooted in the history of the exception.
Dating back to 1794, courts have reasoned that “[i]t is always
usual and very reasonable, when a w tness speaks from
menor anduns, that the counsel should have an opportunity of
| ooki ng at those nmenoranduns, when he is cross-exam ning that

n 28

W t ness. The court in Lord v. Colvin further noted:

If a paper is put into the hands of a
witness to refresh his nmenory, if after that
not hi ng comes of it, if nothing nore be

2 Hardy's Trial, 24 How. St. Tr. 200, 824 (1794); see, 2 WGWORE 0N
Evi DENCE §762, 136-137.
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done, then the other party has no right to
look at it. But if anything further is
done, if the wtness is asked and answers
guestions about the docunment or the facts
referred to init, then at law the party on
the other side has the right to see the
docunent . ?°

The nodern rule is that “[i]n both civil and crimna
cases, a record of past recollection, used as such . . . nust on

demand be produced for inspection by opposing counsel and for

n 30

use in cross-exam nation. This rule is comonly accepted in

1

other jurisdictions;3 and, in Kentucky, our courts have observed

2 2 Drew. 205, 208 (1854); see, WGQWRE, supra, at 137.

30 81 Am Jur.2d Wtnesses §793 (1992).
3. See, U.S. v. Socony-Vacuum G| Co., 310 U.S. 150, 233, 60 S.Ct. 811
849 (1940) (Record used to refresh witness’s nmenory “must be shown
to opposi ng counsel upon demand, if it is handed to the witness.”);
Merrill Lynch, Pierce, Fenner & Snmith, Inc. v. Cole, 189 Conn. 518,
526, 457 A 2d 656, 660 (Conn. 1983) (“If a witness, when testifying,
uses a docunment to refresh his recollection, that docunent thereby
beconmes avail abl e for exami nation by the opposing party.”); State v.
Royal , 300 N.C. 515, 528, 268 S.E.2d 517, 526 (N. C. 1980) (Opposing
counsel ’s right of cross-exam nation and right to exam ne a docunent
“are sufficient safeguards against inproper practices or suspicious
ci rcunstances whi ch may be associated with refreshing the nmenory of
a witness.); People v. dson, 59 IIIl.App.3d 643, 647, 375 N E. 2d
533, 536 (IIl.App. 4 Dist., 1978) (“The itemused to refresh the

W tness’ recollection nust be furnished to opposing counsel on
demand, even if the refreshnment occurs prior to the tine the wtness
takes the stand.”); Falcone v. New Jersey Bell Tel. Co.

98 N.J. Super. 138, 151, 236 A 2d 394, 401 (N.J.Super.A D. 1967)
(Plaintiff “should have been pernmitted to exani ne and have the use
of ” records and notes used by defendant’s nedi cal exam ner.);

People v. Reger, 13 A.D.2d 63, 70-71, 213 N.Y.S.2d 298, 307
(N.Y.A D. 1961) (“The witing or docunment which revives a present
recollection is not evidence and may not be shown to the jury by the
party using it. Opposing counsel, however, have a right to inspect
it and use it to test the credibility of the witness.”); Jackson v.
State, 166 Tex.Crim 348, 349, 314 S.W2d 97 (Tex.Cr.App. 1958) (“It
is well settled that where a witness, while testifying, uses a
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t hat counsel “should [be] permtted to exam ne a paper which [a]

"32  The extent to

wtness [refers] to in giving his testinony.
whi ch docunments used to refresh recollection may be revi ewed by
opposi ng counsel remains a matter within the discretion of the
trial court.?

Based on this principle, we believe that counsel for
DAV- KY and Booher shoul d have been allowed to see Janes’s notes.
W thout access to these notes, there was insufficient
opportunity for cross-exam nation and verification of the
docunent’ s accuracy. Wile we recognize that the decision to
precl ude counsel fromview ng Janes’s notes was within the
court’s discretion, we conclude that this choice was an abuse of
di scretion.

Upon review of the trial transcripts, it is clear that
James’ s notes provided an inportant evidentiary basis for
Crabb’ s sl ander cl ai m agai nst Booher. Therefore, the denial of
def ense counsel’s request to see those notes resulted in

pal pabl e error affecting the substantial rights of DAV-KY and

Booher. So, we nust reverse the judgnent on this issue.

witing to refresh his recollection, the defendant or his counsel is
entitled to inspect the statenent for cross-exam nation purposes.”).

2 MIby v. Louisville Gas & Electric Conpany, 375 S.W2d 237, 241 (Ky.
1964) .

3 See Durbin v. K-K-M Corp., 54 Mch. App. 38, 44, 220 N.W2d 110, 114
(Mch. App. 1974).
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VII1. Jury Instructions Permtting Joint Damages.

Final |y, DAV-KY and Booher argue that the court erred
by permtting the jury to award damages for slander jointly. In
support of this argunent, they claim“[t]here is absolutely no
evi dence DAV-KY knew of any sl ander or action by M. Booher and
that it adopted or condoned [it]. There is no evidence Booher
had the authority to fire [Crabb] or that DAV-KY condoned or
adopt ed any and such action.”

It is the rule that in certain situations, an enpl oyer
may be held vicariously liable for the acts of its enpl oyee. As
stated by the Kentucky Suprene Court:

Vicarious liability, sonmetimes referred to

as the doctrine of respondeat superior, is

not predicated upon a tortious act of the

enpl oyer but upon the inputation to the

enpl oyer of a tortious act of the enpl oyee

“by considerations of public policy and the

necessity for holding a responsible person

liable for the acts done by others in the

prosecution of his business, as well as for

pl aci ng on enpl oyers an incentive to hire

only careful enployees.”3*

Ceneral ly, however, “an enployer is not vicariously |iable for
an intentional tort of an enployee not actuated by a purpose to

serve the enpl oyer "3

34 American General Life & Accident Insurance Co. v. Hall, 74 S.W3d
688, 692 (Ky. 2002), quoting Johnson v. Brewer, 266 Ky. 314,
98 S.w2d 889, 891 (1936).

% 1d. See also, 50 AmJur.2d Libel and Sl ander §359 (1995).
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It is further recogni zed that “slander . . . nust
necessarily be commtted by an individual.”3® In Duquesne

Distributing Co. v. G eenbaum the Court held that “an action

cannot be maintai ned agai nst two for slanderous words because
the words of one are not the words of the other.”3 The Court
further stated that a partnership could not be held jointly
liable for the slanders of a partner unless the partner was
“directed or authorized to speak the words for [the
partnership], or in [its] behalf or interest, or in furtherance
of [its] business.”38

The court’s instructions to the jury all owed danages
to be awarded solely against DAV-KY if the jury found there was
a breach of contract and agai nst Booher and DAV-KY jointly if
the jury found that Booher slandered Crabb. The jury awarded
Crabb $28,082. 77 agai nst DAV-KY for the breach of contract and
$31, 000. 00 agai nst both of the defendants for slander. The
j udgnent enbodied the jury’'s verdict and awarded danages
accordingly.

The evidence in this case supported the jury s award

of danmages agai nst DAV-KY for breach of contract. But the

instruction permtting the jury's award of joint danages agai nst

% puquesne Distributing Co. v. Greenbaum 135 Ky. 182, 121 S.W 1026,
1027 (1909).

3 1d.

¥ 1d.
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DAV- KY and Booher for Booher’s sl anderous comrents was
erroneous. As stated, an action for slander can only be
mai nt ai ned agai nst an individual. Further, an enpl oyer cannot
be held liable for torts that were conmtted outside of its
direction or authority. There is no proof in the record that
DAV- KY aut hori zed Booher to make sl anderous comments about
Crabb. There is also no evidence that Booher nmade the comments
within the course and scope of his enploynent. The nere fact
t hat Booher may have been at work when he nmade the comments is
insufficient to hold DAV-KY jointly |iable.?3°

W are satisfied that this error also rises to the
| evel of a palpable error that affects the substantial rights of
DAV-KY. Since this issue is likely to arise on retrial, we nust
al so reverse wwth regard to the award of damages on the sl ander

claim

| X. Disposition.
Havi ng consi dered the record on appeal, we concl ude
t he judgnent nust be reversed because the circuit court’s
deci sion to deny counsel for DAV-KY and Booher the right to
i nspect Janmes’s notes was an abuse of discretion and because the

court’s instructions permtted the jury to award joint damages

3% See 50 Am Jur.2d Libel and Sl ander §359 (1995) (“Testinony that the
enpl oyee’ s statenent was nade while he or she was at work or on the
job is insufficient as a matter of law to establish that the
enpl oyee acted within the scope of his or her enploynment for this
pur pose.”).
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on the slander claimwas an error of law. The case is renmanded

for another trial in a manner consistent with this opinion.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Thomas B. G vhan Jerry L. Urich
Shepherdsvill e, Kentucky New Al bany, | ndiana
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