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BARBER, JUDGE: Appellant, Edward Akers (Akers), appeals, Pro
Se, the Pike Circuit Court’s denial of his nmotion for reli ef
filed pursuant to RCr 11.42 without consideration of the nerits,
as a successive notion. W reverse the circuit court’s ruling,
and find that issues were contained in the notion requiring
review. The case is remanded with instructions that such review

t ake pl ace.



Akers was convicted of two counts of unl awf ul
transaction with a mnor and sentenced to serve twenty years.
The charges stemfromclains that Akers’ fenmal e co-defendant had
sex wth mnor children, and that Akers facilitated that
conduct. Akers was initially charged with six counts of
unl awful transaction with a mnor, but it was |ater discovered
t hat the evidence provided by the minor witness to the socia
wor ker was incorrect, and that two of the children named in the
i ndictment were not actually present at the tine of the alleged
wongdoing. A jury trial was held on the charges relevant to
the other four mnors. The jury found Akers not-guilty with
regard to the charges against two of the mnors. The co-
defendant adm tted to sexual contact between she and one of the
two ol der boys and received a probated sentence of three years.
Akers was convicted of unlawful transaction with a mnor wth
regard to those two teenagers.

Akers filed a direct appeal of his conviction. The
conviction was affirmed on appeal. Akers then filed an initia
notion under RCr 11.42 in January, 2000. This notion was denied
by the circuit court, and that denial was affirmed on appeal.

In May, 2004 Akers filed the notion underlying this action. The
court denied that notion as pertaining to matters which shoul d

have been raised in the earlier RCr 11.42 notion. The court did



not address the nerits of the underlying notion. Akers appeals

the denial of his notion w thout consideration of the nerits.
The Commonweal th asserts that the present case is a

successive notion and was properly denied because it raised

i ssues which shoul d have been raised earlier in his direct

appeal or in his initial RCr 11.42 notion. Akers clains that

the notion underlying this appeal raised a new issue which could

not have been raised earlier in the proceedings. He argues that

hi s appeal is based on the Kentucky Suprene Court’s decision in

Jordan v. Commonwealth, 74 S.W3d 263 (Ky. 2002), hol ding that

soci al worker reports and testinony cannot be used to show
credibility of a witness or prove the guilt of the accused.
That case was decided after the final determ nation was nade on
Akers’ earlier post-conviction notions.

We find that Akers is correct in asserting that there
was a change and clarification in the lawwith regard to the
adm ssibility of social worker testinony with the determ nation

made in Jordan v. Commonweal th, 74 S.W3d 263 (Ky. 2002). The

ruling in that case was a proper basis upon which Akers coul d
base his new notion under RCr 11.42. W are not persuaded by

t he Commonweal th’s assertion that Jordan was nerely a
continuation of earlier caselaw, and therefore could not be
considered a “new’ ruling. Although the Jordan court cited the

Prater v. Cabinet For Human Resources, 954 S.W2d 954 (Ky. 1997)




case, it made its ruling based both on a body of caselaw, and on
the circunstances before it. The Court was clear in reversing
Jordan’s conviction due to the fact that the case was a
“swearing match” between the conplaining witness and the

def endant, and the fact that the social worker’s testinony

i nproperly bolstered witness credibility. 74 S.W3d at 269.
Simlar circunstances are present here. The case does forma
basi s upon which Akers could nake his new notion. Denial of the
notion W thout review as a successive notion was in error.

Akers asserts that inproper social worker testinony
was admtted at trial. He clains that this evidence was
admtted in violation of Kentucky |law, as detailed in Jordan,
supra. Were the testinony of a social worker is used to
bol ster a witness’ credibility, introduction of that testinony

may be found reversible error. Prater v. Cabinet for Human

Resources, 954 S.W2d 954 (Ky. 1997). The record contains
di scovery responses indicating that Harris, the social worker,
told police that Akers thought it was hunorous that his teenaged
sons had sex with the co-defendant, as well as other opinion
evi dence of the social worker.

The social worker’s report nade part of the record in
t he case contains a statenent that a mnor child, cousin to the
teenagers at issue, clainmed that the m nor wtness asserted that

he and six other children all had sex with the co-defendant, and



stated that the child s statenent was “a very credi ble story”
and that the child “has no reason to |ie because he is already
in arelative placenent.” |In fact, review of the record shows
that the child s story was in fact, false and incorrect, in that
several of the children he listed as having had contact with the
co-def endant were not even in the honme on the weekend in
guestion. The record al so contains other evidence which
conflicts with the version of the case given by the child to the
social worker. In addition, the record shows that the child has
a significant speech inpedi nent such that the social worker
could not understand him The social worker required the
child s foster parent to “translate” for him further

conprom sing the version of the facts allegedly provided by the
chi l d.

In Jordan v. Commonweal th, 74 S.W3d 263 (Ky. 2002),

relied upon by Akers as showi ng that the evidence in this case
constitutes reversible error, the Kentucky Suprene Court held
t hat adm ssion of a social worker’s statenent indicating that
t he defendant was guilty of the charges was reversible error.
ld., 74 SSW3d at 268. A social worker’s reports are hearsay
evi dence and nay not be used to substantiate the factua
findings or the witness’ testinmony. 74 S.W2d at 269. The

records of interviews by a social worker are inadm ssible where

t hose records contain recorded opinions of the social worker.
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Prater v. Cabinet for Hunman Resources, 954 S.W2d 954, 958, n.

11 (Ky. 1997). This Court has held that social worker testinony
and statements allegedly nade by a wtness to that social worker
cannot be used to bolster the witness' testinony at trial.

Comonwealth v. MG, 75 S W3d 714, 722 (Ky.App. 2002). This

case extends that portion of the |aw which provides that a
soci al worker cannot vouch for the credibility of a w tness.

See: Hellstromv. Commonweal th, 825 S.W2d 612, 614 (Ky. 1992).

In the present case, the social worker’s record and
evidence admtted at trial may have inproperly bolstered the
witness credibility. Under such circunstances the tria
court’s denial of the notion, wthout nmaking any finding of fact
or review of the record, was in error and nust be reversed and
remanded for further proceedings consistent with this opinion.

Akers contends that the instructions given to the jury
were erroneous in that they required the jury to find himguilty
if they found that his co-defendant had sexual contact with
either or both of his older sons. This issue was clearly one
whi ch coul d have and shoul d have been raised in earlier
proceedi ngs before the appellate courts. Such successive
appeal s are properly deni ed where no new i ssues are rai sed.

McQueen v. Commonweal th, 948 S.W2d 415 (Ky. 1997). For this

reason, the issue rai sed does not constitute reversible error or

grounds for review W affirmthat portion of the trial court’s
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ruling which found this issue to be successive, and not
appropriate for review.

SCHRODER, JUDGE, CONCURS.

KNOPF, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, DI SSENTI NG Respectfully, | dissent
fromthe majority opinion because | agree with the trial court
that Akers’s RCr 11.42 notion is successive. The mgjority hol ds
that the notion is not barred because the Kentucky Suprene

Court’s opinion in Jordan v. Conmonweal th,! constituted a change

and clarification of the | aw which Akers could not have
antici pated when he filed his first RCr 11.42 notion. However,
the rel evant holding in Jordan nerely applies the hol di ng of

Prater v. Cabinet for Human Resources.? In Prater, as in Jordan

t he Kentucky Suprenme Court held that “the recorded opinions and

"3 and a socia

concl usi ons of social workers are not adm ssibl e,
wor ker’s “professional determi nation” that an all egation of
abuse is “substantiated” is nothing nore than inproper opinion

testimony.* Wile the holding in Jordan re-enphasi zes and

perhaps clarifies the holding of Prater, it does not represent a

174 s.w2d 263 (Ky. 2002).
2 954 S.W2d 954 (Ky. 1997).
1d. at 958.

Jordan, supra at 269.



significant change in the standard set out in Prater. Akers
presents no reason why he could not have raised this issue in
his earlier RCr 11.42 notion. Consequently, | would hold that

the trial court properly dismssed this notion as successive.
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