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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDCGE: Steven W Keister was injured on the job while
enpl oyed by the Kentucky Departnent of Transportation (DOT). He
applied for disability retirenent benefits through the Kentucky
Retirement Systens (the “Systeni); a hearing officer recomended
t hat Keister’s claimbe denied. The Board of Trustees for the
System adopted the officer’s recormmendation, as did the Franklin
Crcuit Court. Keister then appealed to this Court. The

guestion we are asked to resolve is whether there was



substantial evidence to support the decision to deny Keister’s
clains for disability. W conclude that there was so we affirm

Kei ster was enployed by the DOT as an auto/truck
technician Il. H's job duties included maintenance and repair
of autonobiles, trucks, and diesel equipnent. Keister was
injured at work in February 2000; he has remai ned unenpl oyed
since that tine.

Both parties stipulated that Keister had a pre-
exi sting back condition, but that his current injury was rel ated
to his enploynment with the DOT. H's conplaints ranged from
“pain in his left lower extremty” to “nunbness and tingling at
the bottompart of his left foot.” Upon his doctors’
recommendati ons, Keister underwent three different surgeries in
an attenpt to correct his back pain.

Eventual |y, Keister was deened to have reached maxi mum
nmedi cal inprovenent and was released to return to work. On
June 20, 2001, Dr. Mohanmed Majd indicated that Keister could
return to work “with restrictions.” Those restrictions were
noted in a “Wrk Status Statenment” issued by Dr. Majd on

June 21, 2001, and included: no heavy lifting greater than 20-



25 pounds; no prol onged standing; and no repetitive bending or
tw sting.?!

In accordance with Dr. Majd s recommendations, a
menor andum was sent to Keister regardi ng the recomencenent of
his job duties. The letter stated:

Ef fective Friday, June 22, 2001, you are to
resunme your duties as a Tr Auto/ Truck

Tech |1 based on the restrictions outlined
in your doctor’s statenent dated June 20,
2001. You are to avoid prol onged standing.
You are to avoid repetitive bendi ng or
twsting. You may lift up to twenty (20)
pounds, but you are to avoid heavy lifting
over twenty-five (25) pounds. If lifting
wei ght over twenty-five (25) pounds is
necessary, we will provide you assistance
from ot her enployees. You are not to
violate any of the restrictions stated in
this menorandum Anyone who advi ses you to
do job duties contrary to these requirenents
shoul d be reported to your supervisor

These job restrictions will be subject to
revi ew by managenent on or before August 22,
2001. If your nedical condition changes

bef ore August 22, 2001, it is your

responsibility to provide this office any

and all nedical statenents from your doctor
The nmenorandum was acknow edged and signed by Keister. But he
never returned to work.

On August 18, 2001, Keister applied for retirenent

disability benefits fromthe System |In his application,

Kei ster described his injury as foll ows:

! Although the faxed copy of Dr. Majd s reconmendations included in

the record is illegible, a notation on the bottom of the copy
clarifies Keister’'s restrictions.
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| have pain (cronic) [sic] in nmy | ower back

that radiates down ny left leg to ny foot.

I have.nunbness, tingling, and burning

sensati ons.

| cannot bend, stoop, crawl, or sit for very

long. M pain level every day on a scal e of

1 to 10, 10 being extrene[,] is 3-4.

Several weeks after Keister filed his application,

Dr. Majd issued an additional recommendation restricting Keister
to lifting no nore than fifteen pounds.

A hearing officer reviewed Keister’s application for
disability. 1In the officer’s report and recomrended order, he
found that “[t] he preponderance of the objective nedica
evi dence contai ned of record indicates that C aimant’s back
condition would not prevent himfromperformng his duties as
accommpdated.” The officer further found that Keister had
“failed to present any evidence that he woul d not be allowed to
return to work in his job or a job of like duties with the
restrictions set by his physicians.” Therefore, the officer
recommended that Keister’s application for disability retirenent
benefits be deni ed.

Shortly thereafter, the Board of Trustees of the
Systemreviewed the adm nistrative record and the hearing

of ficer’s reconmendati ons. The Board adopted the officer’s

report as its final order and denied Keister’s claim



Kei st er appeal ed the Board’'s decision to the Franklin
Crcuit Court. The crux of Keister’'s appeal was that the Board
and the hearing officer had failed to take into account
Dr. Majd’ s additional restrictions. He clained that the
menor andum from the DOT stated he would be restricted to lifting
no nore than twenty pounds; but because Dr. Majd | ater
recommended he lift no nore than fifteen pounds, Keister clained
t he DOT coul d not nmake reasonabl e accommodati ons for his
disability. Keister argued that it would be inpossible for him
to return to his previous job with the fifteen-pound
restriction. Therefore, he clained he was unable to resune his
position with the DOT and that he shoul d be awarded pernanent
retirement disability benefits.

But the circuit court disagreed with Keister and
affirmed the decision of the Board. Specifically, the court
adopted the hearing officer’s finding that Keister “failed to
prove that he could not return to his job or a job of I|ike
duties pursuant to KRS 61.600(2)(a) and KRS 13B.090(7).” The
court noted that:

Substantial evidence supports this finding

because 1) nothing in the record suggests

t hat the enpl oyer could not accommopdate the

new restrictions, 2) the enpl oyers stated

that it could acconmopdate the June 2001

restriction, and 3) despite the June 2001

acconmmpdati on, the Petitioner never returned
to work. Since substantial evidence



supports the Respondent’s finding, this
Court is bound to affirmit.

Thi s appeal foll ows.

Kei ster argues there is not substantial evidence to
support the finding that the DOT coul d accommodate his
[imtations. He also clains there is insufficient evidence to
prove he could performthe job duties of auto/truck tech Il, and
that the DOT failed to provide a conplete description of his job
duties. Upon review of the entire record, we nust disagree.

Qur review of appeals fromadm nistrative hearings is
limted; we may only reverse if the agency’s findings are not
supported by substantial evidence.? “Substantial evidence” is
defined as such “evidence as a reasonable m nd m ght accept as
adequate to support a conclusion; it is sonmething |less than the
wei ght of the evidence, and the possibility of drawi ng two
i nconsi stent concl usions fromthe evidence does not prevent an
adm ni strative agency's finding from bei ng supported by
subst anti al evi dence.”?

KRS* 61. 600 controls the requirenments for persons
seeking disability retirement. Subsection (3)(a) of the statute

r eads:

Kentucky Board of Nursing v. Ward, 890 S.W2d 641 (Ky.App. 1994).

3 Kentucky State Racing Conmission v. Fuller, 481 S.W2d 298, 307 (Ky.
1972).

Kentucky Revised Statutes.



with Disability Act (ADA). The statute notes that the term

(3) Upon the exam nation of the objective
medi cal evidence by |icensed physicians
pursuant to KRS 61.665, it shall be
determ ned that:

a) The person, since his last day of
pai d enpl oynent, has been nentally
or physically incapacitated to
performthe job, or jobs of |ike
duties, fromwhich he received his
| ast paid enploynent. In deter-

m ni ng whet her the person may
return to a job of like duties,
any reasonabl e acconmodati on by
t he enpl oyer as provided in

42 U. S. C. sec. 12111(9) and

29 CF. R Part 1630 shall be
consi dered[ . ]

42 U.S.C. 8 12111 is contained within the Americans

“reasonabl e acconmodati on” may i ncl ude:

(A) meking existing facilities used by
enpl oyees readily accessible to and
usabl e by individuals with disabilities;
and

(B) job restructuring, part-time or nodified
wor k schedul es, reassignnent to a vacant
position, acquisition or nodification of
equi pnent or devices, appropriate
adj ustment or nodifications of
exam nations, training materials or
policies, the provision of qualified
readers or interpreters, and other
sim | ar accomodati ons for individuals
with disabilities.?>
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42 U.S.C.A § 12111(9).



29 C.F.R° 8§ 1630.9 further states that it is unlawf ul
for an enployer to fail to make “reasonabl e accommodati ons” for
persons wth “known physical or nental limtations” or to “deny
enpl oynment opportunities to an otherw se qualified job applicant
or enployee with a disability based on the need of such
[enmpl oyer] to make reasonabl e accommobdati on to such individual’s
physical or nental inpairments.”’

The record indicates that the DOT knew of Keister’s
physical limtations. And, upon his release fromDr. Majd’ s
care, the DOT quickly responded by assuring Keister that
reasonabl e accommodati ons woul d be nade so that he could return
to his job as an auto/truck technician within the physica
[imtations recomended by his physician. The DOT went so far
as to prom se Keister that other enpl oyees would provide
assi stance should the job require himto lift an object beyond
his weight restrictions and that any violation of his
restrictions should be imedi ately reported. These attenpts to
accommodat e Keister’'s disability were in conpliance wth
KRS 61.600(3), 42 U S.C 8§ 12111(9), and 29 CF.R 8§ 1630.

Al though Dr. Majd later limted Keister’s restrictions
to lifting no nore than fifteen pounds, Keister has not proved

that the DOT could not, or would not, reasonably accommobdate

® Code of Federal Regul ations.

7 29 C.F.R § 1630.9(a), (b).



this constraint. Keister repeatedly argues in his brief that it
woul d be inpossible for himto return to his previous position
with the fifteen-pound weight limtation; but he does not
indicate why it would be inpossible, nor does he establish that
the DOT woul d be i ncapable of accommbdating his restrictions.
Rat her, we believe it is apparent fromthe record that the DOT
was nore than willing to make necessary changes to accommobdat e
Keister’s disability; Keister was sinply unwilling to return to
wor K.

KRS 13B. 090 states that the burden of proof is on the
claimant in all admnistrative hearings. Keister has not net
t hat burden; so we affirmthe denial of his retirenent
di sability benefits.

Kei ster al so argues that the DO’ s description of his
job duties was inconplete. But, as the Franklin G rcuit Court
stated, “[e]lven if this assertion is true, it is not reversible
error because [Keister’'s] enployer stated that it could
accommodate [his] condition.” W agree with the court’s
assessnent; therefore, the June 3, 2004, decision of the

Franklin Circuit Court is affirned.
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