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JOHNSON, JUDGE: Roger MLevain has directly appealed fromthe

j udgnent and sentence entered June 28, 2004, by the Mihl enberg
Circuit Court, based on the denial of his notion to suppress

evi dence seized as the result of a warrantless search, and the
trial court’s denial of his notions for mstrial and a directed
verdict of acquittal. Having concluded that the trial court did

not err, we affirm

1 Al'though the notice of appeal in this case lists the appellant’s nane as
“McLavai n”, we note that throughout the circuit court record the appellant’s
nane is spelled “MLevain”.



The charges stemed froma search that occurred at
McLevai n’s residence on January 22, 2004. On February 6, 2004,
McLevain was indicted for trafficking in a controlled substance
in the first degree,? possession of a controlled substance in the
first degree while in possession of a firearm? receiving stolen
property val ued at $300.00 or nore,* possession of a firearmby a
convi cted felon,® possession of drug paraphernalia,® and for
being a persistent felony offender in the first degree.” n
March 19, 2004, MlLevain filed a notion to suppress the evidence
seized as the result of a warrantless search of a backpack and
fanny pack taken froma four-wheeler® on the prenises of his

resi dence.

2 Kentucky Revised Statutes (KRS) 218A 1412. The trafficking count charged
McLevain “with the intent to sell nethanphetam ne, or by conplicity with
[Charles Stewart].” Stewart signed a guilty plea agreenment identifying

hi msel f as being in conplicity with MLevain. However, Stewart testified
that he did not know that this statement was part of the guilty plea
agreenment when he signed it. Stewart testified that the contents of the
backpack were his and he is currently serving a prison termfor the sane
charges as MlLevain

3 KRS 218A.1415 and KRS 218A. 992.

4 KRS 514. 110.

® KRS 527. 040.

® KRS 218A.500 and KRS 502.020.

” KRS 532.080(3).

8 Fromtine to tine throughout this Qpinion we may refer to the four-wheeler
as a vehicle, just as we would an autonobile. A four-wheeler, all-terrain
vehicle, is defined as “[a] snmall, open notor vehicle having one seat and
three or more wheels fitted with large tires. . . .” Anerican Heritage

Di ctionary of the English Language (4th ed. 2000). The legal definition of a
vehicle is “sonmething used as an instrunent of conveyance; any conveyance

used in transporting passengers or nerchandi se by land, water, or air.”
Bl ack’s Law Dictionary 155 (7th ed. 1999). There is no specific | aw
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A suppression hearing was held in this case on March
22, 2004.° Muhl enberg County Sheriff Jerry Mayhugh testified
t hat on January 22, 2004, he, along with Deputy Bob Jenkins and
Deputy Kathy MDonal d, went to the residence of MLevain and
Sherry Neal at 220 McConnell Lane, Central Cty, Mihl enberg
County, Kentucky, to serve a nental health arrest warrant on
Neal . The arrest warrant was obtained for Neal based on an
affidavit fromher nother, Mary G oves, that Neal was nentally
i1l and needed professional psychiatric treatnent. G oves had
al so informed Sheriff Mayhugh of her suspicion that Neal was
“strung out” on net hanphetam ne and that MLevain m ght be

manuf act uri ng met hanphet ami ne. 1°

regardi ng whether a four-wheeler is a vehicle for the purpose of crimnal |aw
in this Commopnweal th. Specifically, four wheel ers have been excluded as

not or vehicl es under the Mdtor Vehicle Reparations Act (M/RA). Manies v.
Croan, 977 S.W2d 22, 23 (Ky.App. 1998). However, four-wheel ers have been
consi dered notor vehicles for purposes of various crimnal |aws including DU
and possession of a stolen nmotor vehicle. See Conmonwealth v. Pace, 82
S.W3d 894 (Ky. 2002) (noting that a four-wheeler is a notor vehicle under
the DU statutes). See also Commobnwealth v. Gonsal ves, 778 N. Ed.2d 997, 999
(Mass. Ct. App. 2002) (noting that a four-wheel, all-terrain vehicle (ATV) Is a
not or vehicl e under the statute describing receiving or possession of a
stol en motor vehicle). Thus, we see no reason why the four-wheel er should
not be treated as a notor vehicle for the purposes of this case.

® Kentucky Rules of Criminal Procedure (RCr) 9.78 requires that an evidentiary
hearing be held, outside the presence of the jury, to resolve the essentia

i ssues of fact raised by a defendant’s notion to suppress the fruits of a
search. The trial court’s factual findings shall be held conclusive if
supported by substantial evidence.

10 gheriff Mayhugh testified that he told Groves, if given the opportunity, he
woul d Iike to | ook around McLevain's property for signs of drug activity and
that he felt that “once [he] was inside [he] could either snell the odor or

[ he] could see the evidence . "



Sheriff Mayhugh testified that just as he and the
deputies arrived at the residence!l, MLevain appeared from
behi nd the house on a four-wheel er.'? Sheriff Mayhugh stated
that McLevain initially shut off the four-wheeler, but when
McLevai n saw Sheriff Mayhugh get out of his police cruiser
McLevain started the four-wheeler and pulled it into a garage
| ocated 30 to 50 feet!® fromthe house. According to MLevain,
earlier that day, Charles “Charlie” Stewart, MLevain's nephew,
had driven the four-wheeler, which belonged to Stewart’s not her,
Patsy Stewart, to MLevain’'s house for repair.?**

Sheriff Mayhugh testified that Deputy Jenkins and
Deputy MDonal d approached the house to | ook for Neal, while he
approached McLevain and Stewart outside the garage. Wile
standi ng just outside the garage, Sheriff Mayhugh i nforned
McLevain and Stewart that he was on the premi ses to serve a
mental health warrant on Neal.!® Sheriff Mayhugh al so testified
t hat upon entering the garage area, he snelled a strong odor of

et her or anhydrous ammoni a, which was com ng from a backpack

11 peputy Jenkins and Deputy MDonald arrived in a separate vehicle from
Sheri ff Mayhugh.

12 McLevain testified he had been on the four-wheel er approxi mately four
mnutes at that tine. Stewart testified that MlLevain only “rode down the
hill and back up the hill” on the four-wheeler.

13 Approximately three car |engths away.

% The house where MlLevain was |iving was owned by Patsy Stewart. She and
Charlie also lived in separate honmes on the sane road. As of January 22
2004, the day of the search, MlLevain had only lived there one or two nonths.

15 McLevain responded that Neal had “really been out there”
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| ocated in a basket attached to the front of the four-wheeler,
previously driven by MLevain.

Sheriff Mayhugh infornmed the two nmen that he had
recei ved conplaints of drug trafficking at the residence,!’ and
read both men their Mranda!® rights.'® MLevain questioned
Sheriff Mayhugh as to why he was arresting him?2° but Sheriff
Mayhugh told McLevain that he was not under arrest and that it
was departnment policy to give Mranda warnings anytine a
di scussi on occurred regardi ng possible drug trafficking.
McLevai n asked Sheriff Mayhugh if he could snoke a cigarette and
Sheriff Mayhugh agreed. Sheriff Mayhugh then asked MLevain if
he could | ook around. MLevain consented. ?*

Sheriff Mayhugh approached the four-wheel er and

16 While Sheriff Mayhugh was approachi ng the garage, he noticed several cans
of ether and sone type of batteries in an old truck parked outside the
garage. It is noted that these items were not obtained as evidence in this
case, despite the search warrant |ater issued.

17 sheriff Mayhugh testified at the suppression hearing that he specifically

had heard that MLevai n was novi ng nmet hanphet am ne around the county and was
hiding it in atire. Wen he saw a tire machi ne near the garage, he believed
the conplaints were true.

8 Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

19 Sheriff Mayhugh testified that McLevain did not appear to have any weapons
on his person, nor did Sheriff Mayhugh question MLevain about such.

201t is unclear fromthe facts whether MlLevain asked if he was under arrest
or why he was under arrest.

21 Sheriff Mayhugh testified that MLevain said, “[y]ou can | ook anywhere you
want to” or “look around all you like.” MLevain argues to this Court that
if Sheriff Mayhugh wanted to | ook around he shoul d have obtai ned a search
warrant. Cbviously, his act of consent negates this argunent.
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noticed a backpack lying in the basket that was attached to the
front of the four-wheeler. At that point, Sheriff Myhugh
testified that he smelled a strong odor fromthe backpack.
Sheriff Mayhugh descri bed the odor as “an ammoni a, anhydrous

ammoni a, et her conbi nation snmell.”?®

Sheri ff Mayhugh was not
sure if it was a 50/50 conmbination but it was “an identifying
odor once you' ve snelled the odor you won't forget it.”? As
Sheri ff Mayhugh reached for the backpack, MLevain told himthat
he woul d have to obtain a warrant to search the backpack. ?®
Sheriff Mayhugh testified that he nmade no further attenpt to
search the backpack at that tinme; however, MLevain testified
that Sheriff Myhugh propped the backpack open, but that he did

not see the sheriff nmake any further effort to look in the

backpack

22 gheriff Mayhugh testified at a later point in the suppression hearing that
he snelled the strong odor coming fromthe four-wheel er before asking
McLevain for consent to search.

28 gheriff Mayhugh testified that such a strong odor indicated that the
nmet hanphet am ne was freshly nmanufactured.

24 gheriff Mayhugh testified that he had been sheriff of Mihlenberg County for
al nost 12 years, had specific training in identification of methanphetam ne,
and had been involved in hundreds of cases involving the discovery of

net hanphet am ne | abs and the recovery of the drug.

%5 McLevain testified that because the backpack did not belong to him he

t hought he coul d not give consent to search it and therefore Sheriff Mayhugh
woul d have to obtain a warrant. He further testified that he told Sheriff
Mayhugh that it was not his backpack. The trial court, inits findings and
order on the suppression notion, construed the action as a w thdrawal of the
consent. Further, the trial court found that there was no evi dence

i ntroduced as to the owner of the fanny pack, but that it was located in the
backpack whi ch was on the four-wheeler driven by MlLevain. Thus, the tria
court found that MLevain had standing to challenge the seizure of the

evi dence in the fanny pack



Sheriff Mayhugh testified that McLevain then asked if
he coul d snoke another cigarette. Wen Sheriff Mayhugh agreed,
McLevain wal ked to the other side of the four-wheeler, and then
ran around the back of the garage and away fromthe residence.
Sheriff Mayhugh testified that he only took a few steps in an

6 and when he realized he could not

attenpt to catch MlLevain,?
catch him he turned around and noticed Stewart opening the
backpack and pulling out a fanny pack, 2’ and trying to dispose of
it.?® Sheriff Mayhugh stated that he pulled his taser, and gave
a verbal command for Stewart to drop the fanny pack and |ie down
on the ground. He then placed his taser on Stewart and told him
that he was under arrest. Once Stewart conplied with Sheriff
Mayhugh’ s command, 2° he was pl aced under arrest “for interfering

with a governmental operation and tanpering wth physica

evi dence. ”3° Then Sheriff Myhugh radi oed for backup. 3!

26 McLevai n was not under arrest at this tinme.

2T gsheriff Mayhugh described the fanny pack as a purse a worman woul d wear
around her wai st.

28 gheriff Mayhugh did not describe exactly how Stewart was attenpting to
di spose of the evidence.

2 sStewart was within six to eight feet of the four-wheeler at this tine.
30 See KRS 524. 100.

31 Deputy Jenkins testified that once he heard Sheriff Mayhugh radio for
backup, he inmmediately came out of the house to assist himand that officers
fromthe Pennyrile Narcotics Task Force, the Central City Police, and the
Kentucky State Police arrived on the scene. He testified that he did not
bel i eve that these agenci es had any know edge of the arrest warrant to be
served on Neal .



Sheriff Mayhugh testified that the fanny pack had a
zi pper, but it was not conpletely closed at the tine Stewart
dropped it on the ground and he could see a plastic bag in the
corner of the fanny pack. After placing Stewart under arrest,
Sheri ff Mayhugh opened the fanny pack and di scovered seven or
ei ght individual packages of what appeared to be
nmet hanphet am ne. Upon anal ysis by the state |aboratory, the
nmet hanphet am ne was found to weigh 33.9 ounces, with a street
val ue of over $100, 000.00. Various itens of drug paraphernalia
were al so found inside the fanny pack, including a crack pipe
and about 40 syringes. After finding the drugs and
par aphernalia in the fanny pack, Sheriff Mayhugh ceased his
search. However, a nmenber of the Pennyrile Narcotics Task Force
opened t he backpack, which was on the four-wheeler, and found
$10, 800.00 in cash. There was nothing in plain viewin the
backpack at this time, however, it was within close proximty of
Stewart at the tinme of the search

Subsequent |y, pursuant to Sheriff Mayhugh' s orders,
Deputy Jenkins obtained a search warrant, which authorized a
search of the residence |ocated at 220 McConnel | Lane, any
vehicles on the prem ses, and Stewart’s person for drugs,

instrumentalities, paraphernalia, and other contraband



associ ated therewith.3 According to the evidence | og, except
for 12 cans of starting fluid, there were no other itens
relating to the manufacture of nethanphetam ne, or any other
itens of drug paraphernalia, found on the prem ses. Sheriff
Mayhugh testified that everything that was connected wth

met hanphet am ne, was in the backpack. Deputy Jenkins testified
at trial that the surveillance canmera and nonitor found in
McLevai n’s bedroom were turned on and aimed at the garage area. 33
McLevai n was not apprehended that day, but turned hinself in
three or four days |ater.

On April 28, 2004, the trial court issued its findings
and order denying the suppression notion, and stating that,
pursuant to the arrest warrant for Neal, the officers had a
| egal right to be on McLevain’s property and even though Sheriff
Mayhugh may have had ot her notives for going to McLevain's
resi dence that day, those notives did not override his | ega
right to be there. Because the backpack was on the four-wheeler

at the time MLevain was operating it, the trial court concl uded

32 The items seized included 12 cans Thrust quick starting fluid, 1 CMC black
powder pistol ser# 60045 double barrel gun, 1 CMC bl ack powder pistol ser#
15881P four barrel gun, 2 micro talk walkie talkies, 1 3Mbreathing nmask (in
blue cooler), 1 MSA respirator with filters (in blue cooler), 1 head |light
(in blue cooler) 1 blue bag with mniscellaneous change, 1 Utrak surveillance
camera with nmonitor, $10,800.00 cash (found in backpack), 2.6 Ibs. of
suspect ed net hanphetam ne (found in fanny pack), nunmerous plastic bags with
suspected Meth residue, and paper bags whi ch contai ned case, m scell aneous
syringes, mscellaneous cloth and plastic bags, spoon wi th suspected residue,
scal e, knife, MSM powder, Quaker container with crack pipes, 1 Suzuki King
Quad four-wheel ATV and 1 Kawasaki four-wheel ATV.

3% Stewart claimed no ownership to the surveillance equi pnent.



that McLevain had standing to contest the search of the backpack
and the fanny pack.3 However, based on Stewart’s proxinmity to
t he backpack at the tinme of his arrest, any itens seized from
t he backpack were in his imediate control and subject to a
warrantl ess search incident to a |lawful arrest.

Prior to the jury trial held on June 8, 2004, the
charges of possession of a controlled substance, receiving
stol en property, possession of a handgun by a convicted fel on
and PFO | were dism ssed. The charges of trafficking in a
control | ed substance and possession of drug paraphernalia second
or subsequent offense were anmended to renove the firearm

enhancenents. The jury found MlLevain guilty of trafficking in

3 While we do not believe that it affects the outcone of this case, we

di sagree with the trial court that MLevain had standing to challenge the
evi dence found through the warrantl ess search, as he deni ed any ownership of
the backpack. Although there is no Kentucky case directly on point, we are
persuaded that an individual has standing to challenge the search of a notor
vehi cl e even though he does not own that vehicle if he had permi ssion from
the owner to drive the vehicle. See Maysonet v. State of Texas, 91 S.W3d
365, 374 (Tex.Ct.App. 2002)(citing Stine v. State, 787 S.W2d 82, 85
(Tex. App. - Vaco 1990)) (noting defendant who had authority to test drive
vehicles left for repairs at a car repair shop had standing to chall enge the
search of the car which he used to commt nurder).

McLevai n had perm ssion fromhis nephew to drive the four-wheeler and the

backpack was | ocated thereon. |If our inquiry ended here, we would have to
concl ude that MLevain had standing. However, we think it pivotal that
McLevai n di savowed ownershi p or possession of the four-wheeler. It is

general |y recogni zed that “disclaimer by a person of ownership of property
results in an abandonment thereof or the | oss of a reasonable expectation of
privacy therein, so that such person cannot challenge a search or seizure”
[footnotes onmitted]. 79 C. J.S. Searches & Seizures Sec. 38 (2005). See
People v. Exum 74 N.E. 2d 56 (Ill. 1943); and Bevans v. State, 24 A 2d 792
(M. Ct. App. 1942). Under the facts of this case, we are of the opinion that
McLevai n abandoned any expectation of privacy in the four-wheeler by his

di scl ai ner of possession thereof and thus, cannot challenge the
constitutionality of the search of the backpack | ocated thereon
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a controlled substance in the first degree, or by conplicity
wth Stewart, and possession of drug paraphernalia second or
subsequent offense, or by conplicity with Stewart, and
recommended a prison sentence of ten years on the trafficking
conviction and five years on the conviction for possession of
drug paraphernalia, to be served concurrently for a total of ten
years in prison.®® On June 28, 2004, the trial court sentenced
McLevain to ten years in prison, in accordance with the jury’s
recomendati on. This appeal foll owed.

SUPRESSI ON | SSUE

McLevai n argues that the evidence obtained through

Sheriff Mayhugh's warrantl ess search, i.e., the itens found in

t he backpack, shoul d be suppressed because the arrest of Nea
was a pretext to the search. |In the alternative, MLevain
argues that even if the search was incident to arrest, it stil

viol ated the Fourth Anendment3® and Section 10%’ of the Kentucky

3% MlLevain filed a notion for a new trial on June 16, 2004. However, not hing
in the record on appeal indicates that the trial court ever ruled on
McLevai n’ s notion.

36 The Fourth Anendnent to the United States Constitution states as foll ows:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unr easonabl e searches and sei zures, shall not be
viol ated, and no Warrants shall issue, but upon
probabl e cause, supported by Cath or affirmation, and
particul arly describing the place to be searched, and
the persons or things to be seized.

37 Section 10 of the Kentucky Constitution states as follows:
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Constitution, both of which prohibit unreasonabl e searches and
sei zures, as it exceeded the consent MlLevain gave to Sheriff
Mayhugh to search the prem ses and exceeded the scope of a
proper search incident to arrest.

Qur standard of review for an order denying

suppression of evidence is set forth in Conmonweal th v. Neal, 3

as foll ows:

An appellate court’s standard of review
of the trial court’s decision on a notion to
suppress requires that we first determ ne
whet her the trial court’s findings of fact
are supported by substantial evidence. |If
they are, then they are conclusive. Based
on those findings of fact, we nust then
conduct a de novo review of the trial
court’s application of the law to those
facts to determ ne whether its decision is
correct as a matter of law [citations
omtted].

A factual finding by the trial court on MLevain's suppression
notion cannot be overturned unless it is clearly erroneous and

the burden is on McLevain to show that the trial court so

The peopl e shall be secure in their persons,
houses, papers and possessions, from unreasonabl e
search and seizure; and no warrant shall issue to
search any place, or seize any person or thing,
wi t hout describing themas nearly as nmay be, nor
wi t hout probabl e cause supported by oath or
af firmation.

% 84 S W3d 920, 923 (Ky.App. 2002)
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erred.® “[A] review ng court should take care both to review
findings of historical fact only for clear error and to give due
wei ght to inferences drawn fromthose facts by resident judges
and local |aw enforcenent officers.”* “However, the ultimte

| egal question of whether there was . . . probable cause to
search is reviewed de novo.”*

First, we mnmust determ ne whether Sheriff Mayhugh was
legally on the prem ses. A police officer can enter another’s
property for legitimate business.* It is undisputed that
Sheriff Mayhugh and his deputies cane to McLevain’s hone to
serve a nental health arrest warrant on Neal .

McLevain argues that the nmental health arrest warrant
was only a pretext to the officers’ being on the premses to
| ook for drug activity. To determne the officers’ rea
purpose, we nust look at all facts and circunstances.® “An
arrest nmay not be used as a pretext or subterfuge for making a

search of prem ses without a search warrant where ordinarily one

woul d be required under the Fourth Amendnent” [footnote

% sSee dark v. Conmonweal th, 868 S.W2d 101, 103 (Ky.App. 1993)(citing Harper
v. Commonweal th, 694 S.W2d 665, 668 (Ky. 1985); and RCr 9.78). See also
Hughes v. Commonweal th, 87 S.W3d 850, 852 (Ky. 2002).

0 Ornelas v. United States, 517 U.S. 690, 699, 116 S.Ct. 1657, 134 L.Ed.2d
911 (1996).

41 Commonweal th v. Banks, 68 S.W3d 347, 349 (Ky. 2001)(citing Qrnelas, 517
U S at 691).

42 See Davis v. United States, 327 F.2d 301, 303 (9th Cir. 1964).

3 United States v. Harris, 321 F.2d 739, 741 (6th Cir. 1963).

- 13-



omtted].* Sheriff Mayhugh does not deny that he hoped to find
evidence of drug activity while making the arrest of Neal;
however, there is no evidence that Neal’'s arrest was invalid.
Thus, the officers had a legitimate purpose for being on

McLevai n’s property.

McLevai n argues that since Neal was in the house, it
was unnecessary for Sheriff Mayhugh to be outside around the
garage. Accordingly, we nust determ ne whether Sheriff Mayhugh
went |awfully beyond McLevain’s house to the garage near the
house. At the tinme Sheriff Mayhugh approached MLevai n and
Stewart, they were just outside the garage which had an open
door. Sheriff Mayhugh testified that he approached MLevain to
informhimof his purpose for being on the premses and it is
undi sputed that he did so at that tinme. At that point, Sheriff
Mayhugh snel | ed the odor of nethanphetam ne or rel ated products.
He then inforned McLevain and Stewart that he had heard runors
of the drug trafficking at the residence. He then requested
perm ssion to search the area and MLevain gave his consent.

As Sheriff Mayhugh reached for the backpack |ocated in
t he basket on the four-wheeler, MlLevain told himthat he woul d

need a warrant to search the backpack. How nmuch further Sheriff

“ Harris, 321 F.2d at 741. To deternine whether the trial court’'s denial of
McLevai n’ s suppressi on notion was proper, this Court mnust determ ne whether

Sheri ff Mayhugh's search of the backpack required a search warrant under the
Fourth Amendrment and Section 10 of the Kentucky Constitution. See also Estep

v. Commonweal th, 663 S.W2d 213, 215-16 (Ky. 1983).
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Mayhugh went toward opening the backpack is disputed, but it is
undi sputed that he did not | ook inside the backpack at that
time. Thus, at this point in the sequence of events, Sheriff
Mayhugh was |awfully on the prem ses and had obtai ned consent
prior to any search. Wen consent was w t hdrawn, Sheriff
Mayhugh’ s search ceased until the arrest of Stewart.?®

“In order for a warrantl ess search to be upheld, it
must fall within one of four exceptions: (1) a consent search;
(2) a plain view search; (3) a search incident to a | awf ul
arrest; or, (4) a probable cause search” [citation omitted].*®
We conclude that all four of these exceptions apply to different
aspects of this case.

Waile it is unclear at exactly what nonent Sheriff
Mayhugh snel | ed the odor com ng fromthe backpack, the evidence
i ndi cates Sheriff Mayhugh had snelled the odor before attenpting
to open the backpack. Wile he did not do so, we concl ude that
Sheriff Mayhugh coul d have searched the backpack at that tine
based on his experience and qualifications to identify the snell
of met hanphetam ne and its ingredients. Both the courts of this

Commonweal th and the federal courts have recogni zed that a

4 |t has been the long-standing rule of this Conmonweal th that consent to
search without a warrant cannot be wi thdrawn once a search is in progress in
order to conceal an illegality. See Smth v. Comobnweal th, 197 Ky. 192, 246
S.W 449 (Ky.App. 1923). Wiether MlLevain withdrew consent in this case is
irrelevant, as Sheriff Mayhugh ceased his search based on consent at the tinme
McLevain attenpted to withdraw it.

4 Richardson v. Conmonweal th, 975 S.W2d 932, 933 (Ky.App. 1998).
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warr ant | ess search can be based on an officer’s sense of snell.?*’

In Johnson v. United States, *® the Suprene Court recognized that

an officer’s snell of the odor of illegal drugs can support a
finding of probable cause if the officer is qualified to know,
and identify the odor and the odor is “sufficiently distinctive
to identify a forbidden substance[.]”*

“A police officer may make a warrantl ess arrest when
the officer has reasonable grounds to believe a felony has been
commtted, and that the arrested individual commtted the

° Probabl e cause nust exist at the

felony” [citations omtted].®
time the officer makes the arrest, and does so if “the totality
of the evidence . . . then known to the arresting officer
creates a fair probability that the arrested person commtted
the felony” [citations omtted].® The snell Sheriff Mayhugh
noticed com ng fromthe backpack, MLevain’s running fromthe
seen, and Stewart’s renoval of the fanny pack and attenpt to

destroy the evidence constituted probable cause for Sheriff

Mayhugh to believe, not only that Stewart and MLevain were

47 See Cooper v. Conmonweal th, 577 S.W2d 34, 36 (Ky.App. 1979)(stating that
“[t]he federal courts have al so recognized a ‘plain snell’ anal ogue to the
‘plain view doctrine” [citations omtted]).

6 333 U.S. 10, 68 S.Ct. 367, 92 L.Ed. 436 (1948).
“]d. 333 U.S. at 13.

0 Eldred v. Commonweal th, 906 S.W2d 694, 705 (Ky. 1995).

*d.
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engaged in drug activity, but that Stewart was al so attenpting
to renove or to destroy evidence of a crine.

However, at this point, there still was no search of
t he backpack. Wile MLevain's argunent as to the validity of
the search is based on the arrest of Neal, it nust be considered
along with the arrest of Stewart. The arrest of Neal is
significant to the validity of the warrantl ess search of the
backpack only to the extent that it established the |aw ul
presence of Sheriff Mayhugh on the prem ses. The search of the
backpack followed the arrest of Stewart for tanpering wth
physi cal evidence and was a warrantl ess search, incident to the
arrest of Stewart, not Neal, and was based on exigent
circunstances. Therefore, we nust determne if Stewart’s arrest
was bonafied before the warrantless search of the backpack. *

After Sheriff Mayhugh reached for the backpack and was
informed that he could not search it w thout a warrant, MLevain
began running away fromthe prem ses. As Sheriff Myhugh ran
after McLevain, Stewart opened the backpack and grabbed the
fanny pack inside and began to flee with it.> It is unclear
fromthe facts, but Sheriff Mayhugh gave undi sputed testinony

that he observed Stewart attenpting to destroy the evidence in

%2 See Taglavore v. United States, 291 F.2d 262, 266 (9th Cir. 1961).

% There is no dispute that the fanny pack was initially located in the
backpack prior to the warrantl ess search.
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the fanny pack before he placed himunder arrest for tanpering
w th physical evidence. KRS 524.100 states as foll ows:
(1) A person is guilty of tanpering with
physi cal evi dence when, believing that
an official proceeding is pending or
may be instituted, he:
(a) Destroys, mutilates, conceals,
renoves or alters physical
evi dence which he believes is
about to be produced or used in
the official proceeding with the
intent to inpair its verity or
avai lability in the official
pr oceedi ng;

(2) Tanpering with physical evidence is a
Cl ass D felony [enphases added].

Clearly, there was sufficient grounds to arrest Stewart for
tanpering with evidence, and he was ultimately convicted of that
of fense. “Wen an arrest is made, it is reasonable for the
arresting officer to search the person arrested . . . and seize
any evidence on the arrestee’s person in order to prevent its
conceal ment or destruction. And the area into which an arrestee
m ght reach in order to grab . . . evidentiary itens nust

be governed by a like rule.”>

The itens seized pursuant to the
warrantl ess search were all within a few feet of Stewart, at the
time of the arrest.

Further, the exigent circunstances exception to the

5 Chimel v. California, 395 U.S. 752, 762-63, 89 S.Ct. 2034, 23 L.Ed.2d 685
(1969).
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warrantl ess search rule applies in this case. Sheriff Myhugh
had al ready detected the odor of nethanphetam ne comng fromthe
backpack. After he witnessed Stewart attenpting to tanper with
itenms in the backpack, exigent circunstances existed for the
warrantl ess search. “This need nmay be particularly conpelling
where narcotics are involved, for ‘narcotics can be easily and
qui ckly destroyed while a search is progressing.’”> Thus, we
concl ude that the Commonweal th net its burden of proof that

exi gent circunstances existed, and the search was incident to
Stewart’'s arrest. Accordingly, Sheriff Mayhugh’'s warrantl ess
search of the fanny pack and the backpack was based on probable
cause, was conducted pursuant to the exigent circunstances

except i on, °°

and was conducted pursuant to the search incident to
arrest exception to the warrant requirenent.
M STRI AL
McLevai n next argues that the trial court abused its
discretion in denying his notion for a mstrial after Sheriff
Mayhugh testified, contrary to the trial court’s pretrial ruling
on McLevain’s notion in limne, that he had heard runors of drug

activity at MLevain's residence. On direct exam nation, the

Commonweal t h asked Sheriff Mayhugh whet her he had any further

% United States v. Sangineto-Mranda, 859 F.2d 1501, 1511 (6th Cir. 1988).

°¢ Commonweal th v. McManus, 107 S.W3d 175, 177 (Ky. 2003)(stating that the
“[d]estruction of evidence is a recognized exigent circunstance creating an
exception to the warrant requirement” [citations omtted]).
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conversation with MLevain, on the date in question, after he
i nformed hi mwhy he was on the prem ses. Sheriff Mayhugh
answered, “Yes. | explained — | explained to [ ] MLevain that
| had received a conplaint on drug traffick and . 7
McLevain's attorney immedi ately noved for a mstrial. The trial
j udge denied the notion at that tinme, but stated that he would
di scuss the notion for a mstrial further at the next break.
The trial court also offered to adnonish the jury at that tine,
but McLevain’'s attorney declined the offer. Upon |ater
conferring with the parties in chanbers, the trial court again
denied the notion for a mstrial. The trial judge acknow edged
that McLevain was prejudiced by Sheriff Mayhugh's testinony, but
stated that he did not believe it was intentional, nor that it
prohi bited McLevain fromreceiving a fair trial. Again, the
trial court offered to adnonish the jury, but MLevain’ s counse
declined the offer.

McLevain argues to this Court that Sheriff Myhugh's

statenment was regarding prior bad acts, identical to the charges

at issue, and inadnissible under KRE® 404°® and was extremnely

®" Kentucky Rul es of Evidence.
%8 KRE 404(b) and (c) states as follows:

(b) O her crinmes, wongs, or acts. Evidence of
ot her crines, wongs, or acts is not adm ssible
to prove the character of a person in order to
show action in conformty therewith. It may,
however, be admni ssibl e:
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prejudicial. MLevain argues that the testinony gave an
“Inperm ssible aura of credibility to the charge” and that an
adnoni shmrent woul d not have cured the error,® but rather woul d
have further prejudiced him The Comonweal th argues in
opposition that Sheriff Mayhugh's testinony was an i nconpl ete
sentence and, given the facts that such a large quantity of

nmet hanphet am nes and paraphernalia was found, MlLevain's
subsequent testinony as to the runors, and his rejection of the
trial court’s offered adnonition, the trial court properly

refused to grant the mstrial

(1) |If offered for sone other purpose, such as
proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or
absence of m stake or accident; or

(2) If so inextricably intertwi ned with other
evi dence essential to the case that
separation of the two (2) could not be
acconpl i shed wit hout serious adverse
effect on the offering party.

(c) Notice requirement. 1In a crimnal case, if the
prosecution intends to introduce evidence
pursuant to subdivision (b) of this rule as a
part of its case in chief, it shall give
reasonabl e pretrial notice to the defendant of
its intention to offer such evidence. Upon
failure of the prosecution to give such notice
the court may exclude the evidence of fered
under subdivision (b) or for good cause shown
nmay excuse the failure to give such notice and
grant the defendant a continuance or such ot her
renedy as i s necessary to avoid unfair
prejudi ce caused by such failure.

% See Graves v. Commonweal th, 17 S.W3d 858, 865 (Ky. 2000).
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A mstrial is an extrenme renmedy, and the refusal to
grant such is within the discretion of the trial court.® A
mstrial is only nerited when “there is a fundanental defect in

the proceedings and there is a ‘nmani fest necessity for such an

1

action [footnote omitted].® Only upon a showi ng of abuse of
discretion, can this Court intervene.® “‘The test for abuse of
di scretion is whether the trial judge s decision was arbitrary,
unr easonabl e, unfair or unsupported by sound | ega

principles.’”53

““The occurrence conpl ained of nust be of such
character and magnitude that a litigant will be denied a fair
and inpartial trial and the prejudicial effect can be renoved in

no ot her way [footnote omtted]. %

At two separate points in the proceedings, the tria
court offered to adnonish the jury. Both offers were declined.
There is a presunption that “a jury will follow an adnonition to
di sregard evi dence and an adnonition will cure an error”;

however, the presunption can be rebutted by | ooking at two

factors as foll ows:

8 Wwpodard v. Commonweal th, 147 S.W3d 63, 68 (Ky. 2004).

1 | d.

52 Bray v. Conmonweal th, 68 S.W3d 375, 383 (Ky. 2002); Wodard, 147 S.W3d at
67.

6 Wwyodard, 147 S.W3d at 67 (quoting Goodyear Tire & Rubber Co. v. Thonpson,
11 S.W3d 575, 581 (Ky. 2000)(citing Conmonwealth v. English, 993 S.W2d 941,
945 (Ky. 1999))).

54 Wpodward, 147 S.W3d at 68.
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(1) [When there is an overwhel m ng

probability that the jury will be unable to

follow the court’s adnonition and there is a

strong likelihood that the effect of the

i nadm ssi bl e evidence woul d be devastati ng

to the defendant . . . or (2) when the

guestion was asked wi thout a factual basis

and was “inflammatory” or “highly

prejudicial” [citations omtted] [enphasis

original].®

We concl ude that MLevain has not rebutted the
presunption that an adnoni shnent woul d have cured the error
First, Sheriff Mayhugh’'s inperm ssible testinony was stopped
m d- sentence, and we are confident that a jury could have
foll owed an adnonition fromthe trial court to disregard the
testinony. Second, the question which brought forth the
i nperm ssible testinmony was rel evant, and the Commonweal th had a
factual basis for asking Sheriff Mayhugh what he di scussed with
McLevai n when he was on the prem ses on the date in question.
Thus, since the presunption was not rebutted, we concl ude an
adnoni shnment woul d have been proper. MLevain’s declining of
the trial court’s offers negates the justification for a
mstrial, as there were other renedies to cure the prejudicial
effect of Sheriff Mayhugh's statenent. W conclude that the

trial court did not abuse its discretion in denying the

mstrial. There was no mani fest necessity for a mstrial in

8 Johnson v. Commonweal th, 105 S.W3d 430, 441 (Ky. 2003).
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this case, and the trial court’s decision was not arbitrary or

unfair.

DI RECTED VERDI CT

McLevain was convicted of trafficking in a controlled
substance or conplicity to do so with Stewart, and possessi on of
drug paraphernalia, second or subsequent offense or conplicity
to do so with Stewart. MlLevain argues that the trial court
erred in denying his notion for a directed verdict of acquittal®®
as there was insufficient evidence to support a conviction on
ei ther charge. Qur Suprene Court stated the rule for a directed

verdict of acquittal in Commonweal th v. Benham ® as foll ows:

“On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Comonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.”

On appellate review, the test of a
directed verdict is, if under the evidence
as a whole, it would be clearly unreasonabl e
for a jury to find guilt, only then the

6 Cutrer v. Commonweal th, 697 S.W2d 156, 158-59 (Ky.App. 1985)(stating that
“[t]here is no crimnal rule in Kentucky dealing with directed verdicts as
such, but RCr 13.04 inports the Cvil Rules into crimnal proceedings to the
extent that they are not superceded by or inconsistent with the crinina
rules”).

67 816 S.W2d 186 (Ky. 1991).
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defendant is entitled to a directed verdi ct
of acquittal [citation onitted].®®

McLevai n argues that there was no nore than a “nere

scintilla of evidence”®

presented that he was involved in any
way with the drugs and paraphernalia found in the backpack. He
argues that there was no evidence of actual possession or actua
know edge, only constructive possession based on circunstantia
evi dence, and thus, insufficient evidence for a jury to
reasonably find himguilty of the crinmes that he was all eged to
have conmtted. W disagree and hold that the evidence
presented by the Cormonwealth at trial was sufficient to neet
the el enments of the charges for which MLevain was convicted.
After the trial court denied MLevain' s notion for
a directed verdict of acquittal at the close of the
Commonweal th’ s evi dence, he presented evidence on his own
behal f, including taking the stand and testifying hinself.
“[1]f a party chooses to proceed with his case after the notion
is denied, he assunes the risk that his evidence will fill the
gaps in his opponent’s case, forfeiting his claimof
error. . . . ‘[Aln error in denying such a notion at the close

of the plaintiff’'s evidence is held to be cured when the

def endant by his subsequent testinony has supplied the om ssion

68 Benham 816 S.W2d at 187.

89 |d. at 188.
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inthe plaintiff’s case’” [citations omtted]."®

In view ng the
evi dence as a whole, we conclude that it was not unreasonabl e
for the jury to find McLevain guilty of the charges.

A conviction for trafficking in a controlled
substance in the first degree requires that a defendant
“knowi ngly and unlawfully traffics in: . . . a controlled
substance that contains any quantity of methanphetamnine[.]”"
“Traffic . . . means . . . to manufacture, distribute, dispense,
sell, transfer, or possess with intent to manufacture,
distribute, dispense, or sell a controlled substance.”’® Under
Kent ucky | aw, mnethanphetanine is a controlled substance. "
Possessi on of drug paraphernalia, second or subsequent offense,
requires proof that the defendant possessed drug paraphernalia, ™
with the intent use it for a purpose in violation of KRS 218A. "°

McLevain was found to be in conplicity with Stewart under KRS

502. 020°° on both convictions. “Intentionally” is defined as

 cutrer, 697 S.W2d at 1509.

L KRS 218A. 1412

2 KRS 218A. 010(28).

® KRS 218A.010(4). See Johnson, 105 S.W3d at 444.

% KRS 218A.500(1)(noting that drug paraphernalia neans equi pment, products,

and materials of any kind).
5 KRS 218A.500(2).
® KRS 502. 020 states as foll ows:
(1) A personis guilty of an offense commtted by

anot her person when, with the intention of
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“conscious objective [ ] to cause that

t hat conduct.”

conduct is of that

77

“Knowi ngl y”

nature or that the circunstances exists.

result or to engage in

is defined as being “aware that [ ]

n 78

For conviction of either crinme, proof of possession

and intent are required.

This nust be a “‘ know ng possession’”

[citations onmtted].’”® MlLevain argues that he could not have

possessed the itens found in the backpack because he did not own

(2)

77 KRS 501.020(1).

8 KRS 501.020(2).

™ United States v.

pronmoting or facilitating the conm ssion of the
of fense, he:

(a)

(b)

(c)

Solicits, commands, or engages in a
conspiracy with such other person to
commt the offense; or

Ai ds, counsels, or attenpts to aid such
person in planning or commtting the
of fense; or

Having a legal duty to prevent the
comm ssion of the offense, fails to make a
proper effort to do so.

When causing a particular result is an el enent
of an offense, a person who acts with the kind
of culpability with respect to the result that
is sufficient of the conm ssion of the offense
is guilty of that offense when he:

(a)

(b)

(c)

Solicits or engages in a conspiracy with
anot her person to engage in the conduct
causi ng such result; or

Ai ds, counsels, or attenpts to aid another
person in planning or engaging in the
conduct causing such result; or

Having a | egal duty to prevent the conduct
causing the result, fails to nmake a proper
effort to do so.

Pardo, 636 F.2d 535, 548 (D.C.Cr. 1980).
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t he backpack or the four-wheel er upon which the backpack was
found and could not have intended to commt the crinmes because
he did not know what was in the backpack. However, he did
testify “I know [Stewart]” and stated that he was afraid of what
m ght be in the backpack. MLevain argues that the Commonweal th
must prove that he took an affirmative action in order to
establ i sh dom nion and control, not nmere proximty to the
backpack. &

First, we nust determne if MVLevain possessed the
drug evidence in the backpack, including the nethanphetam ne,
par aphernalia, and the cash. The Commonweal th has the burden to
prove MLevai n had possessi on of the methanphetam ne and ot her

drug rel ated evidence.® Qur Suprenme Court in Pate held that the

definition of “possession” as set out in the Kentucky Pena
Code®? does not apply to offenses set out in KRS Chapter 218A. 82
Rat her, our Suprenme Court stated as foll ows:

KRS Chapter 218A does not define “possess”
or any of its cognate forns. Consequently
we enpl oy the common neani ng of “possess.”
The AMERI CAN HERI TAGE DI CTlI ONARY OF THE
ENGLI SH LANGUAGE (4t h ed. 2000) defi nes
“possess” as “[t]o have as property; own.”

8 United States v. Byfield, 928 F.2d 1163, 1166 (D.C.Cir. 1991); Pardo, 636
F.2d at 549.

8 pate v. Commonweal th, 134 S.W3d 593, 598-99 (Ky. 2004).

82 KRS 500. 080(14) defines possession as having “actual physical possession or
ot herwi se to exercise actual dom nion or control over a tangible object[.]”

8 pate, 134 S.W3d at 598.
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In other words, if a person owns[,] he
possesses. 8

“ITQwnership and control of [a] vehicle is only one factor to

consi der i n deternining possession of the contraband. 8
Possessi on can al so be constructive.® “It is rare that drugs
are found in the *actual’ possession of the defendant; in nearly
all cases the question is whether the Governnent has
sufficiently proven that the defendant was in ‘constructive’

possessi on of the drugs.”?’

“To prove constructive possession,

t he Commonweal t h nust present evidence which establishes that

t he contraband was subject to the defendant’s dom ni on and
control” [citations onmitted].® It nust be determ ned whether
McLevain “knew that he had a right to exercise sone control over

the narcotics.”®

Determ ning this knowi ng possession is
“obviously a difficult question of fact, which will nearly

al ways turn on circunstantial evidence.”® Thus, the issue nust

8 pate, 134 S.W3d at 598.

8 Burnett v. Commonweal th, 31 S.W3d 878, 881 (Ky. 2000).

8 pate, 134 S.W3d at 598.

8 1d.

8 Burnett, 31 S.W3d at 881.

8 Pardo, 636 F.2d at 548.
% |d.
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often be “resolved by the jury, after hearing all of the

evi dence and considering all of the inferences therefrom”®
W agree wth MlLevain that there nust be sonething

nore than nmere presence at the scene of a drug transaction, or

"92 «“The essenti al

that he was “nerely an innocent bystander.
guestion is whether there is ‘sone action, sone word, or sone
conduct that links the individual to the narcotics and indicates
that he had sone stake in them sone power over theni”
[citations omtted].®® As long as the defendant has a “high
degree of control,” the control need not be “exclusive”
[citations omtted].% “[P]roof that a defendant has possession
and control of a vehicle is evidence to support a conviction for
constructive possession of contraband found within the

n 95

vehi cl e. Based on the evidence presented, it was reasonabl e

%l pardo, 636 F.2d at 548.
2 |d. at 549.
% Byfield, 928 F.2d at 1166.

% pate, 134 S.W3d at 599. See Houston v. Commonweal th, 975 S.W2d 925, 927
(Ky. 1998)(stating that “Kentucky courts have continued to utilize the
constructive possession concept to connect defendants to illegal drugs and
contraband”); see also Franklin v. Commonweal th, 490 S.W2d 148, 150 (Ky.
1972) (stating that “[t]wo or nore persons may be in possession of the sane
drug at the sanme tine and this possession does not necessarily have to be
actual physical possession. It may be constructive as well as actual”).

% Burnett, 31 S.W3d at 880 (citing Leavell v. Comonweal th, 737 S.W3d 695
(Ky. 1987)).
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for a jury to conclude that MLevain possessed the drugs and the
paraphernalia | ocated in backpack. %
Both crimes al so required proof of MlLevain's intent,

i.e., his intent to distribute the nethanphetan ne that he

possessed and his intent to possess the itens of drug
par aphernalia in the backpack. “*[T]he jury is all owed
reasonable latitude in which to infer intent fromthe facts and

ci rcunst ances surroundi ng the crine. [footnote omitted].®
Further, “[i]ssues of credibility are solely within the purview
of the finder of fact and a reviewing court will not substitute

"9  McLevain

its judgnment for the jury’s on such matters.
testified that he had no know edge of what was in the backpack.
Know edge can be fromdirect proof or a strong inference of
know edge. *°

McLevai n denied snelling any odor comng fromthe
backpack, even though he testified to his close proxinmty to the

backpack and despite his prior convictions of possessing

nmet hanphet am ne.  Sheriff Mayhugh testified that there was in

% McLevain argues that Stewart was the only one who touched the backpack. He
al so argues that Sheriff Mayhugh shoul d have checked the backpack and its
contents for fingerprints and had he done so, he would have found none

mat chi ng McLevain's fingerprints, thus negating his possession of the itens
in the backpack. This is irrelevant as we find sufficient evidence that the
backpack was in MLevain's donm nion and control.

% Pate, 134 S.W3d at 599.
% 1d.

% Franklin, 490 S.W2d at 150.
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fact an odor com ng fromthe backpack and that he was fanmliar
with the odor of nethanphetam ne based on his training and
experience. The fact that Sheriff Mayhugh, a qualified officer,
testified to the odor, and upon a proper warrantless search
found a | arge anount of mnethanphetanine in the backpack, ! a
reasonable jury could infer that those in close proximty to the
bag woul d have snelled the odor. The jury could have reasonably
found McLevain’s intent through his erratic behavior of running
fromthe scene after Sheriff Mayhugh's attenpt to | ook inside

t he backpack and his noving of the four-wheeler into the garage
upon seeing Sheriff Mayhugh, after parking it initially outside.
Further, once it was deternm ned that MLevain had possessi on of
t he paraphernalia, the fact that it was found in the fanny pack
with the drugs could lead a jury to reasonably believe that the
par aphernalia was to be used to ingest a controlled substances.
These facts conbined with the conclusion that MLevain
constructively possessed the backpack, make the jury’s finding
of intent reasonable.

We further conclude that a reasonable juror could
infer that McLevain and Stewart were in conplicity with one
another to commt the crines for which they were convicted.
McLevain and Stewart were neighbors and famly. Stewart was

convicted of both trafficking nethanphetam ne and possessi on of

100 Franklin, 490 S.W2d at 150.
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drug paraphernalia. Wile Stewart adamantly testified that the
backpack and its contents belonged to him the jury heard

evi dence that the backpack was al so in possession of MlLevain.
The jury as fact-finder has the authority to determ ne the
credibility of wwtnesses and to rely on the evidence as it feels
is necessary. The fact that Stewart all owed MLevain to have
ultimte control over the four-wheel er containing over

$100, 000. 00 worth of nethanphetam ne, and over $10,000.00 in
cash could |l ead a reasonable jury to believe there was
conplicity between Stewart and MLevain and that MlLevain
intended to aid Stewart in the endeavor and would allow the jury
to easily reject MLevain's assertion that he was riding the
four-wheeler sinply to repair it.

KRS 502. 020 does not require a person to be present at
the scene to find himguilty of trafficking or possession of
drug paraphernalia, or conplicity of either crine as long as it
is proven that he possessed the drug evidence. MLevain was
found to have possession of the itens in the backpack and i ntent
to possess them It is evident that the totality of the
ci rcunst ances presented in this record affords fair and
reasonabl e grounds to support the verdict of the jury. |In these

ci rcunst ances, the evidence is sufficient. %

101 See Rupard v. Commonweal th, 475 S.W2d 473, 476 (Ky. 1971).
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For the foregoing reasons, the judgnent and conviction

of the Muhlenberg Circuit Court is affirned.
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