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BEFORE: HENRY AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
HENRY, JUDGE: David Lee Wight, Sr., is a fornmer enpl oyee of
both Barton House and Indigo Bistro & Bar (Indigo). Although
Wight was initially named as a party to both appeals, the
matters at issue here do not concern himdirectly, and his
notion to be dism ssed as a party was granted. Barton House
appeal s, and | ndigo cross-appeals froma decision of the
Wor kers’ Conpensation Board regarding Wight's benefits
resulting fromwork-related injuries. W affirm

Wight first worked for Barton House, a residentia
retirement community, as a cook and server. |In August, 2000,
Wight injured his | ower back while hel ping nove a resident.
Wight had an average weekly wage (AWN of $240.00 at the tine
of the injury. Barton House paid tenporary total disability
(TTD) benefits and medi cal expenses for this original injury.
Wight was nedically released to return to work after his injury
at Barton House, but was restricted to lifting 20 pounds or
| ess. Soon thereafter Wight left his enploynment at Barton
House and conpl eted truck driving school. He worked briefly as
an over-the-road trucker, then found enpl oynent as a sous-chef,
and | ater executive chef, with Indigo Bistro & Bar, making

substantially nore noney than he had while at Barton House.

! Seni or Judge Thomas E. Enberton, sitting as Special Judge by Assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Wil e working for Indigo, Wight again injured his back lifting
a heavy box of frozen neat in May, 2001. Wen Wight had not
returned to work a week after the injury his enpl oynent was
termnated. He then filed a claimfor Wrkers’ Conpensation
benefits.

Adm ni strative Law Judge (ALJ) Irene Steen found that
Wi ght had been enployed by Indigo at the tinme of the injury,
but held both enpl oyers responsi ble. The ALJ apportioned the
nmedi cal expenses equally between Barton House and | ndi go, based
on nedical opinions in the record indicating that both prior
injuries contributed to Wight's condition and disability
rating. Wiile she found that there were no outstanding TTD
benefits due fromthe Barton House injury itself, the ALJ
assigned liability for one-half of Wight's TTD benefits
resulting fromthe Indigo injury to each enployer. The ALJ used
Wight's AWV of $703.84 fromhis enploynent at Indigo in her
calculation, rather than reconciling it with the earlier AWV of
$240.00 from Barton House. The ALJ also found that Wight had
suffered a permanent partial disability (PPD) and cal cul at ed
Wight's benefit, which she al so apportioned equally between
bot h enpl oyers.

Indigo originally appealed the ALJ' s cal cul ati on of
PPD benefits, but after the parties filed their notices of

appeal to the Wrkers’ Conpensation Board, Indigo settled its



l[iability for permanent inconme benefits with Wight for a |unp
sum and the ALJ approved the settlenent, rendering the argunent
nmoot. In its remaining argunent to the Board Indigo asked the
Board to remand to the ALJ for findings and specific directions
as to how the nedical expense apportionnent should be done,
including who will be responsible for conpleting fornms and
records and how liability is to be shared between the parties.
In its cross-appeal Barton House asked the Board to overturn the
apportionnent of nedical expenses and TTD, but did not appeal
the ALJ' s decision regarding PPD. Alternatively, Barton House
argued that if TTD benefits are apportioned, the AWNused in the
cal cul ation should be anended to reflect Wight’'s | ower AWV
whi |l e enpl oyed at Barton House. The Board upheld the

apportionnment of nedical expenses, citing Sears Roebuck &

Conpany v. Dennis, 131 S.W3d 351 (Ky.App. 2004), but reversed

t he apportionment of TTD benefits, holding that they are the
responsibility only of Indigo. The Board also declined to
direct the ALJ to make specific findings on how the nedica
expenses shoul d be adm ni stered between the parties.

Bart on House appealed to this court on very limted
grounds, asking only that we renmand to the Board with directions
to remand to the ALJ for an order requiring Indigo to reinburse
Barton House for TTD paynents nmade as a result of the ALJ' s

erroneous ruling. In a footnote in its brief Barton House notes



that “[u]nfortunately, 803 KAR? 25:010, §29%(15)(b)(sic) forbids
notions for reconsideration before the Board. Therefore, Barton
could not request the Board to address this oversight”. Barton
House notes that the ALJ entered an agreed order, signed by
counsel for the parties, which provided that if it was
ultimately determ ned that reinbursenent was necessary between
the parties and their insurance carriers, such reinbursenent
woul d be ordered. Indigo, it its brief, acknow edges the
agreenent and agrees to honor it “wthout requiring an
enforcenment action in circuit court” if the final ruling
requires Indigo to pay all of the TTD benefits.

On cross-appeal, Indigo asks that we reverse the
Board s ruling assigning Indigo full responsibility for paynent
of TTD benefits, and that we direct the Board to order the ALJ
to give specific directions as to how the apportionnment of
nmedi cal expenses is to be done. W address the cross-appea
first.

Qur role in review ng decisions of the Wrkers’
Conpensation Board is to correct the Board only when we perceive
that it has overl ooked or m sconstrued controlling |aw, or
commtted an error in assessing the evidence so flagrant as to

cause gross injustice. Wal-Mart v. Southers, 152 S.W3d 242,

2 Kent ucky Administrative Regul ati ons.

3 The correct section nunber is 21.



245 (Ky. App. 2004), Western Baptist Hospital v. Kelly, 827

S.W2d 685, 687-88 (Ky. 1992).

I ndi go argues that Barton House shoul d be responsible
for all of Wight’'s TTD, or at |least for a substantial part of
it, because evidence exists that all of Wight's disability is
due to his Barton House injury. The factual underpinning for
this claimis primarily the report of Dr. David Changaris, an
ort hopedi ¢ surgeon who exam ned Wight on May 10, 2001, two
weeks before the Indigo injury. According to Indigo, Dr.
Changaris diagnosed a herniated disc at L5-S1 at that tine.
Indigo clains that the Board “wholly ignore[d]” Dr. Changaris’
report. Yet we note that in Indigo’s brief to the Board at
page 11, counsel for Indigo admtted that although he felt that
he had presented “exceedi ngly persuasive” evidence in support of
his positions before the ALJ, “we have not appeal ed t hose
i ssues, because the standard of review does not allow the Board
to reverse the ALJ in this situation. The ALJ has discretion to
choose to believe one nedical expert over another, even if that
physi ci an does not have an accurate history of the nedica
condition.” Thus, Indigo acquiesced in the ALJ's finding that
Indigo is liable for not |less than one-half of Wight's TTD.
Moreover, it is abundantly clear froma review of the record
that Dr. Changaris’ report was reviewed by Dr. Wod in making

his report, and that both the ALJ and the Board were aware of



it. Dr. Changaris’ findings do not appear to be renmarkably
different fromthe findings of Dr. Ballard, who treated Wi ght
after his injury at Barton House. The ALJ carefully revi ewed
all the nedical proof in the record. Counsel correctly observed
that the ALJ has discretion to choose to believe one nedica

expert over another. Staples, Inc. v. Konvelski, 56 S.W3d 412,

416 (Ky. 2001), Pruitt v. Bugg Brothers, 547 S.W2d 123 (Ky.

1977). The question properly before us for decision is whether
or not the Board erred as a matter of lawin reversing the ALJ s
apportionment of TTD benefits. In its May 7, 2004 opinion the
Board had this to say on the issue at pages 17-109:

The rational e under pi nni ng an
apportionment of liability for nedicals,
however, does not carry over to an
apportionment of TTD benefits. On this
i ssue, we agree with Barton House that the
ALJ erred in holding it liable for one-half
of those TTD benefits payable fromthe date
of Wight's second injury through the date
he reached naxi mum medi cal i nprovenent
foll ow ng surgery. The ALJ awarded TTD
benefits to be paid in equal shares by
Barton House and | ndi go begi nni ng May 25,
2001, based on Wight’'s AWVat the tinme of
his second injury on May 24, 2001. Wi ght
underwent surgery on Cctober 10, 2001, and
was found to have reached MM by his
treating surgeon as of March 27, 2002, when
TTD benefits were termnated. The ALJ nmade
no specific findings of fact wth respect to
the basis for apportioning liability between
the two enployers from May 25, 2001, through
Cctober 10, 2001. Although she expressly
relied on the opinions of Dr. Guarnaschelli
in apportioning liability for permanent
i ncome benefits and for Wight's nedica



treatnment, the ALJ offered no rea

expl anation for why Barton House shoul d
share responsibility for TTD benefits
payabl e between the date of the second
injury and the date of surgery. Her only
“finding” reads, “It appears that there were
no outstanding TTD benefits due fromthe
Barton House injury itself, and the record
reflects that the two Defendants previously
shared equally in the paynment of TTD
benefits in the amount of $469.23 [ per
week] .”

TTD benefits are payable for so |ong as
an enpl oyee “has not reached maxi num nedi ca
i nprovenent froman injury and has not
reached a |l evel of inprovenent that would

pernmit a return to enploynment.” KRS
342.0011(11)(a). The primary purpose of TTD
benefits, like all inconme benefits, is to

conpensat e di sabl ed workers for the decrease
i n wage-earning capacity that has resulted
froman injury caused by work. Newberg v.
Weaver, 866 S.W2d 435 (Ky. 1993). Thus,
unl i ke nedi cal benefits, TTD benefits are
tied directly to the injured worker’s | ost
wages. Tenporary total disability benefits
are payable at a rate determ ned by
reference to the worker’s AWNon the date of
injury for which benefits are payable. KRS
342.730(1)(a). Here, it is undisputed that
Wight was released to return to work with
restrictions after his injury at Barton
House, and was enpl oyed first as an over-
the-road truck driver and then as a souse
(sic) chef and executive chef at Indigo
before the second work-rel ated event on My
24, 2001. He was earning a substantially

hi gher wage at the tine of his second injury
than at the tinme of his first injury.
Bearing in mnd the goal of conpensating the
i njured worker for the whole of this
disability at all points in tinme, we agree
with the ALJ that Wight's TTD rate
followi ng the second injury should be
commensurate with his AWVearned in the

4 Kentucky Revised Statutes.



enpl oy of Indigo. As a matter of |aw,
however, we agree with Barton House that it
cannot properly be saddled with liability
for those inconme benefits payable at a
hi gher rate and as a result of the
superinposition of Wight's injury at Indigo
on his pre-existing condition attributable
to the first injury at Barton House.

Wiile it is true that Barton House and
I ndi go agreed to pay TTD and nedi ca
expenses while Wight underwent treatnment by
Dr. Quarnaschelli, the parties expressly
reserved their rights to contest liability
for those benefits and have the issue
ultimately decided by the ALJ. The ALJ
found that the incident at |Indigo produced
an “injury” as defined under the Act and
that it was this second injury that “becane
truly disabling.” These findings support an
award of TTD benefits against Indigo for
that period follow ng the 2001 work injury
during which Wight was unable to work and
was undergoing treatnment. See WL. Harper
Construction Co. v. Baker, 858 S.W2d 202
(Ky. App. 1993). However, we find no
authority that would permt Barton House to
be hel d responsible for any portion of an
additional disability resulting after the
August 23, 2000°(sic) disabling injury at
I ndigo-an injury for which it has no
l[iability and which would be (sic) cause it
to be held accountable for paynent of TTD at
a higher rate than could have been i nposed
on July 21, 2003. On the issue of
apportionment, therefore, we reverse.

Bearing in mnd the scope of our review, we cannot say

that the Board has overl| ooked or m sconstrued controlling law in

this instance. The ruling of the Board is consistent with our

deci si ons and Workers’ Conpensation | aw generally.

See Sears

Roebuck & Conpany v. Dennis, at 355; see also 3 Arthur Larson

5> The correct date is May 24, 2001, as noted earlier by the Board. August 23,

2000 was the date of Wight's injury at Barton House.



and Lex K. Larson, Larson’s Wirkers’ Conpensation 8153. 02[ 3]

(Desk Edition 2002).

Finally we turn to Barton House' s appeal, and Indigo’s
second i ssue on cross-appeal, which we consider together.
Barton House seeks an order directing that it be rei nbursed for
the TTD benefits it has already paid pursuant to the ALJ's
apportionnent order® [Indigo seeks an order setting out in
detail the duties of each party and their respective insurers in
regard to the apportionnment of Wight' s nedical expenses. The
Board did not address the issue raised by Barton House, as we
not ed above, due to 803 KAR 25: 010, 821(15)(b). The Board did
consi der Indigo s request for an order, and declined to grant

it, citing Custard |Insurance Adjusters, Inc., v. A dridge, 57

S.W3d 284 (Ky. 2001). That case holds that where the dispute
has “no effect ... on the relationship or the obligations that
exi st between either the enployer or its carrier and the injured
wor ker”, the matter under consideration “does not arise under
Chapter 342 and should be raised in circuit court rather than in
t he workers' conpensation proceeding”. |1d. at 288, citing Wlfe

v. Fidelity & Casualty Insurance Conpany of New York, 979 S. W 2d

118 (Ky. App. 1998); see al so KRS 342.305. An appeal to this

court is neither a nechanismto circunvent the Board's rule

6 As we noted previously, Indigo agreed in its brief that if it was not
successful in its appeal of the issue, it would reinburse Barton House under
the terms of their agreenent before the ALJ.
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prohi biting reconsideration nor a substitute for an enforcenent
action in circuit court.

The decision of the Wrkers’ Conpensation Board is

af firmed.
ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Dougl as W Becker James G Fogl e
Loui svill e, Kentucky Loui svill e, Kentucky
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