RENDERED: Cctober 2, 1998; 2:00 p.m
MODI FI ED: COct ober 23, 1998; 10:00 a.m
ORDERED NOT TO BE PUBLI SHED BY THE KENTUCKY SUPREME COURT:
AUGUST 18, 1999 (98- SC-000971)

@Conumonmuealth ®@f Kentucky

Court Of Appreals

NO. 1997- CA-002988- MR
COMVONVEALTH OF KENTUCKY APPELLANT
V. APPEAL FROM FAYETTE CI RCU T COURT
HONCRABLE LEW S G PAI SLEY, JUDGE
ACTI ON NO. 97-CR- 1000
TOYA M BEELER APPELLEE

CPI NI ON
VACATI NG AND REMANDI NG

%k **% **x **k %%

BEFORE: GUI DUGI, JOHNSON, AND SCHRODER, JUDGES.

QU DUGE.l, JUDGE. The Commonweal th appeal s an order of the
Fayette Circuit Court probating the five-year sentence inposed
upon Toya Beel er after her conviction for welfare fraud and
second- degree persistent felony offender (PFO 11). The
Commonweal th argues that the court erred when it found Kentucky
Revi sed Statute (KRS) 532. 080 unconstitutional and that Beeler
was eligible for probation. After reviewing the record, the
applicable |l aw, and the argunents of counsel, we vacate and
remand.

A grand jury indicted Beeler for welfare fraud and PFO



Il on Septenber 9, 1997. According to evidence in the record,
Beeler failed to report a change in her eligibility and
continued to receive AFDC, food stanps, and nedical benefits
when she was not entitled to them Approxi mately $8, 000.00 of
the $13,459.52 she received was in the formof nedical benefits
resulting fromher hospitalization for diabetes. The PFO I
charge was based on a 1993 conviction for second-degree
burglary. On Septenber 26, 1997, Beeler w thdrew her fornmner
pl ea of not guilty and entered a plea of guilty. The
Commonweal th recommended a one-year sentence on the first count,
enhanced to five years under the PFO Il count, and restitution
The court accepted her guilty plea and set a date for sentencing.
At sentencing, Beeler asked the court to consider
probati ng her sentence. The Commonweal th objected, arguing that
Beel er was ineligible under KRS 532.080. The court stated that
it was considering probation, but could only do so by declaring
the statute unconstitutional. The court advised the defendant
to serve notice on the Attorney General of her constitutional
chal  enge to KRS 532.080. See, Jacobs v. Commonweal th, Ky.
App., 947 S.W2d 416 (1997). The court continued the matter,
and Beeler filed a witten notion for probation challenging the
constitutionality of KRS 532.080 with service on the Attorney
CGeneral. By order entered Novenmber 17, 1997, the court
sentenced Beeler to one year for welfare fraud, enhanced the

sentence to five years on the PFO Il count, probated the



sentence for five years, and ordered her to pay restitution.
Thi s appeal foll owed.

The Conmonweal th maintains that Beeler was ineligible
for probation under KRS 532.080(5), and that the statute is
constitutional. W agree.

Havi ng pl eaded guilty to PFOIIl, Beeler’s sentence is
determ ned by KRS 532.080(5). Under that statute,

A person who is found to be a persistent
felony offender in the second degree shal
be sentenced to an indeterm nate term of

i npri sonment pursuant to the sentencing
provi sions of KRS 532.060(2) for the next
hi ghest degree than the offense for which
convicted. A person who is found to be a
persistent felony offender in the second
degree shall not be eligible for probation,
shock probation, or conditional discharge.

(Enphasi s added). Under the express | anguage of the statute,
Beel er was not eligible for probation.

The circuit court declared the statute
unconstitutional and granted Beel er probation because a
simlarly situated PFO | defendant woul d have been eligible for
probation. KRS 532.080(7) provides:

If the offense the person presently stands

convicted of is a Cass A B, or Cfelony, a

person who is found to be a persistent

felony offender in the first degree shal

not be eligible for probation, shock

probation, or conditional discharge, nor for

parol e until having served a m ni mumterm of

i ncarceration of not less than ten (10)

years.

(Emphasi s added). The CGeneral Assenbly added the highlighted

provision in 1994. 1994 Kentucky Acts, Chapter 396, Section 11



House Bill 390. KRS 532.080(5), relating to second-degree PFGCs,
remai ned unchanged.

The | egi sl ature anended KRS 532.080 again in 1996.
1996 Kentucky Acts, Chapter 427, House Bill 267, effective Apri
4, 1996. The 1996 anendnent made the 1994 anendnent
retroactive. Section 2 of the 1996 act reads: “Wuereas this
statute will reduce current prison and jail overcrowdi ng, an
energency is declared to exist, and this Act takes effect upon
its passage and approval by the Governor or upon its otherw se
becom ng law.” The act becanme |aw on April 4, 1996.!

Thus, under the law as it existed in 1997, a defendant
with two prior felony convictions who stood convicted of a C ass
D felony was eligible for probation, and would be eligible for
parol e after serving twenty percent of his sentence. KRS
532.080(6),(7), 501 Kentucky Adm nistrative Regul ati ons (KAR)

1: 030 Sec. 4(a). A defendant with one prior felony conviction
who stood convicted of a Cass D felony was not eligible for
probation, and would be eligible for parole after serving twenty
percent of his sentence. KRS 532.080(5), 532.060(2); 501 KAR

1: 030 Sec. 4(a).

The circuit court found that there was no rational

1The Ceneral Assenbly anended the statute yet again in
1998. Effective July 15, 1998, both PFO 1 and PFO Il defendants
are eligible for probation if all the offenses for which they
stand convicted are Class D felonies which do not involve a
vi ol ent act against a person. Omibus Crine Bill, HB 455
section 76. The act did not nake these changes retroactive.
Accordingly, this opinion will only address the statute as it
read at the tine Beeler was sentenced in 1997.



basis for probation to be available to Cass D PFO | defendants
but not G ass D PFO Il defendants, held the statute
unconstitutional, and probated Beeler. The parties agree that
this is an equal protection claimsubject to rational basis
scrutiny. See Fourteenth Amendnment to the United States
Constitution, Sections 1, 2, and 3 of the Kentucky Constitution.
The Suprenme Court of Kentucky recently addressed this test in a
constitutional challenge to KRS 189A.010(1)(e), the DU *“zero
tol erance” | aw, which established a | ower blood alcohol limt
for drivers under age 18.

Under the rational basis test, a

cl assification nust be uphel d agai nst an
equal protection challenge if there is any
reasonably concei vabl e state of facts that
could provide a rational basis for the
classification. Heller v. Doe, 509 U.S.

312, 113 S. C. 2637, 125 L. Ed. 2d 257
(1993), citing F.C.C. v. Beach

Communi cations, Inc., 508 U. S. 307, 113 S.
Ct. 2096, 124 L. Ed. 2d 211 (1993).

In the appellate review of a statute

i nvol ving classification, the | aw nust be
uphel d agai nst an equal protection challenge
if there is any reasonably conceivable state
of facts that could provide a rational basis
for the classification. C. Heller.

The state has no obligation to produce
evidence to sustain the rationality of
statutory classifications. Heller. A
statute is presuned constitutional. Heller,
citing Lehnhausen v. lLake Shore Auto Parts
Co., 410 U.S. 356, 93 S. . 1001, 35 L. Ed.
2d 351 (1973).

Legislative classification is not subject
to a court-room fact-finding process and
"may be based on rational specul ation



unsupported by evidence or enpirical data.”
Hel | er, quoting Beach Communi cati ons.

Merely because the statute may result in
sonme practical inequity does not cause it to
fail the rational basis test for review

So long as the statute's generalization is
rationally related to the achi evenment of a

| egiti mate purpose, the statute is
constitutional. Cf. [Commonwealth v.] Smith,
[ Ky., 875 S.W2d 873 (1994),] supra. A state
does not violate the equal protection clause
nerely because the classifications made by
the statutes are inperfect. Stephens v.

tate Farm Mutual Auto Insuran ., Ky.,
894 S.W2d 624 (1995).

In order for the statute to survive an equal
protection challenge, the classification
nmust be rational and it nust also be rel ated
to achieving a legitinmate state purpose.
Commonweal th v. Howard, Ky., 969 S.W2d 700, 703-704 (1998). See

al so, Sanders v. Commonwealth, Ky., 844 S.W2d 391, 393 (1992):

MG nnis v. Royster, 410 U. S. 263, 93 S. C. 1055, 35 L. Ed. 2d

282 (1973).

The parties agree that a rational basis exists for
classifying persistent felony offenders differently according to
t he nunber of prior felonies they have conmtted. This
classification serves the legitimte state purpose of punishing
nore severely those defendants who repeatedly commt felonies.
This is not, however, the rationale the Cormonwealth relies on
as the basis for making Cass D felon PFO | defendants eligible
for probation but not Class D felon PFO Il defendants. |nstead,

t he Commonweal th first suggests that this choice is rationally



related to the state’s interest in elimnating prison
overcrowdi ng. W agr ee.

The 1994 anendnent exenpted Class D PFO | defendants
fromthe ban on probation and parole before ten years. The 1996
act made this anmendnent retroactive, with the express intent of
reduci ng prison overcrowdi ng. Although prison overcrowdi ng may
al so have notivated the General Assenbly when it passed the 1994
act, that rationale is not expressed in the | anguage of the act
as it was in 1996.

Bef ore the 1994 anendnent, every defendant sentenced
as a PFO 1 was ineligible for probation and spent a mandatory
ten years in prison before becomng eligible for parole. The
anmendnent not only made Class D felon PFO | defendants eligible
for parole earlier but also created the possibility that sone
woul d not spend any tine in prison. Depending on the nunber of
PFO 1 and PFO Il prisoners incarcerated at a given tine, this
may not have been the best way to | essen overcrowdi ng. But as
Howar d, supra, explains, to be constitutional the classification
does not have to be perfect and may be based on rational
specul ati on unsupported by evidence or enpirical data. Although
the effect of this anmendnment may seem i nequitable to those
defendants in Beeler’s position, it withstands rational basis
review |1d. W find that the 1994 anmendnent to KRS 532. 080 was
rationally related to the legitimte state goal of reducing

pri son overcrowdi ng.



The Commonweal th al so argues that the difference in
probation eligibility is rationally related to the state’s
interest in anmeliorating harsh provisions of KRS 532.080(7).
Havi ng concl uded the first rationale offered by the Commonweal th
is sufficient, we need not address this argunment.

Accordingly, since KRS 532.080(5) expressly prohibited
probation for second-degree PFO defendants |ike Beeler and is
constitutional, the circuit court erred in probating her five-
year sentence. W do not necessarily disagree with the circuit
court that, as a factual nmatter, probation was proper in this
case. However, probation was not a |legal option at the tine
Beel er was sentenced. The order of the circuit court is vacated

and the case remanded for proceedings consistent with this

opi ni on.
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