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This case involves the determnation of the superior right
between conpeting utilities to furnish retail electric service to
new custoners in an area now served by the Vanceburg Electric
Plant Board (hereinafter "EPB"), but being in the territory
assigned to Grayson Rural Eectric Cooperative Corporation
(hereinafter "Grayson") by the Kentucky Public Service Comm ssion
(hereinafter "KpPSC") . Because the contested area once produced
insufficient revenue to nake the area conpetitively desirable,

for years Grayson did not exercise any of its rights to provide



the retail electrical service. The environment and attention of
the conpeting utilities changed substantially when a |arge
industrial custonmer recently expressed an interest in locating a
plant in the area. Even though the EPB and its predecessors had
served smaller custoners in Gayson's territory, it |acked the
capacity to satisfy the requirenments for a large industrial

cust orer . Consequently, the EPB assigned its rights to Kentucky
Power Conpany. Wien Kentucky Power Conpany sought approval of
the assignment from the KPSC, Grayson intervened.

The EPB's predecessor (Vanceburg Wility Conm ssion) then
brought suit in Lewis Crcuit GCourt seeking a declaratory
judgnent that it had the right to provide retail electrical
service to the contested area and to the potential industrial
cust orer . The circuit court entered judgnent for the EPB. The
Court of Appeals affirmed the judgment of the circuit court.
After hearing oral argunents and having reviewed the record; we
reverse the lower courts and remand to the circuit court for
entry of a judgment consistent with this opinion.

A historical review of the parties' positions is helpful.
In 1939, the Gty of Vanceburg created the Vanceburg UWility
Comm ssion  (hereinafter "vucT) when it purchased a bankrupt
el ectric conpany. The WC was organized to provide electric
service to the city of Vanceburg, as well as to all other
residential, commercial and industrial custoners located within a
twenty mle strip of land along the Chio R ver from Vanceburg in

Lewis County to South Portsmouth in Greenup County, the |ocation



of the electric distribution plant. The WC retailed electric
energy which it purchased wholesale from the Kentucky Power
Conpany. The VUC's 20-mle distribution line from Kentucky Power
at South Portsnmouth was described as a gigantic extension cord
connecting rural customers to the line all the way to Vanceburg.
Being a municipal wutility, the W was exenpt from regulation by
t he. KPSC.

Grayson Rural Eectric Cooperative is a retail supplier of
electric energy which was organized in 1951 and which is
regul ated by the KPSC For fifty-four years from 1939 to 1993,
the WC and Grayson honored an unwitten boundary and neither
solicited the other's custoners. Their "gentleman's agreenent”
was discarded in 1993, when a potential custoner expressed
interest in a 1400 acre industrial site located in the comunity
of St. Paul, which lies within the 20-mle corridor being served
by the then WC The WC, lacking the capacity to satisfy the
requirements of the potential custoner's electric needs, entered
into an agreenent with Kentucky Power Conpany to supply the
necessary power. Wen Kentucky Power Conpany sought KPSC's
approval of the agreenent to serve an industrial customer outside
of its certified territory, Grayson o0bjected. The KPSC al |l owed
Grayson to intervene since the industrial site was wthin
G ayson's certified territory on the KPSC maps. Kent ucky Power
Conpany then abated its KPSC application and joined with the Gty
of Vanceburg and the WC in filing an action for a declaration of

rights in the Lewis Grcuit Court.



Grayson noved for summary judgnment on the grounds that the
industrial tract was.within its service area and the W was not
permtted to resell purchased electricity outside its nunicipal
boundari es. The Gty of Vanceburg then obtained a ten-nonth
continuance during which time an ordinance was passed
transformng the W into the current Eectric Plant Board (EPB).
Under KRS 96.570, an EPB is permtted to provide electric service
"within and without the boundaries”" of the mnunicipality. The
conplaint for a declaratory judgnent was anended to substitute
the EPB for the WC

Ruling in favor of the Cty, the EPB and Kentucky Power, the

trial court found, inter alia, (1) the KPSC |acked authority to

regulate nunicipal wutility corporations; (2) the KPSC nmaps only
showed boundaries between nonmunicipal retail electric suppliers
such as Kentucky Power and Grayson; (3) Grayson had recognized
the existence of the WC boundary for a nunber of years as
evidenced by a partial green line on the map of its certified
service area; (4) Gayson's claim based on the KPSC nap of
certified areas was flawed because the KPSC |acked jurisdiction
to resolve disputes involving nunicipalities; (5) KRS 96.550 to
96.900 gives the EPB the authority to provide service in the
disputed area as long as it does not interfere with any other
board, nunicipality or electric cooperative; and (6) the

| egislature intended for each utility to operate exclusively in
its area and thus the EPB's right to operate in the disputed

corridor was exclusive.



However in 1972, the legislature enacted Kentucky's
Territorial Law which granted the right to the KPSC to establish
geographi cal boundaries of certified areas within which its
regulated utilities have the exclusive right and obligation to
furnish retail electric service to all electric-consumng
facilities. KRS 278.018. This legislation was designed to
encourage an orderly developnment of retail electric service, and

its constitutional validity was upheld in CGtv of Florence v.

Onen Elec. Co-op., Ky., 832 S.Ww.2d 876 (1990) and Gtv of

Nicholasville v. Blue Gass E R Coop. Corp., Ky., 514 s.w.2d 414

(1974). It "has a substantial relation to the public welfare,

safety and health and, in a real degree, pronotes these

objectives." Gtv of Florence, supra, at 882.

The Territorial Law was enacted to protect each KPSC-
regulated utility in its certified territory against invasion or
conpetition by another KPSC-regulated wutility. The statute
provides that no KPSCregulated wutility may, "furnish, nake
available, render or extend its retail electric service to a
consuner for wuse in electric-consumng facilities |located wthin
the certified territory of another retail electric supplier.”
KRS 278.018(1).

Muni ci pal | y-owned electric wutilities are creatures of
statute having only such authority as the Legislature grants to

t hem This principle was recognized in Gtv of N cholasville,

supra, and affirmed in CGtv of Florence, supra. Both opinions

denied municipally-owed or nunicipally-franchised electric



utilities an exclusive right to provide retail electric service
to all wutility custoners within the city's boundari es. Thi s
Court has held that the Legislature determnes the extent of
authority which cities have to operate their own or franchised
electric systems. That is, a nunicipally-owed or municipally-
franchised electric utility has no exclusive service rights even
within nunicipal boundaries in the absence of statutory

authority. Gtv of Cold Spring v. Campbell Co. Water Dist., Ky.,
334 S.Ww.2d 269 (1960) and Ctv of GCorbin v. Kv. Wilities Co.,

Ky., 447 S.W.2d 356 (1969).

The vUC operated under KRS 96.520 for 56 years (1939-1995).
The statute confers authority to own and operate the system only
for purposes of supplying the city and its inhabitants wth
electric light, heat and power.

Any city of the second, third, fourth, fifth or sixth

class may purchase, establish, erect, maintain and

operate electric light, heat and power plants wth

extensions and necessary appurtenances thereto, wthin

or without the corporate limts of the city, for the

purpose of supplying the city and its inhabitants with

electric light, heat and power. KRS 96. 520
The statute confers no authority to serve non-residents outside
the city. Further, no cases have interpreted the statute so
broadly as to authorize an exclusive service area outside the
city.

During this litigation, the Gty of Vanceburg reconstituted
its utility as an EPB which is authorized by KRS 96.550 to

provide retail electric service to any user or consuner wthin or

without the boundaries of a nunicipality. An EPB's rights are



not exclusive and the statute does not create or authorize an
exclusive service area outside the city in which an EPB is free
from conpetition regardless of its ability, wllingness or
obligation to serve custoners within the area.

The statute allows an EPB to serve non-resident custoners,

but does not conpel it. An EPB "may provide electric service to

any user or consumer wthin and w thout the boundaries of any

municipality . . . ." KRS 96.570(2).

KRS 96.890 provides:

No municipality or board operating an electric plant under
the provision of KRS 96.550 to 96.900 shall enter into
conpetition with, or construct, maintain, or operate, any
facilities or service in conpetition with any rural electric
cooperative corporation or electric plant operated by
another nunicipality or board organized under the |aws of
this state in any territory being serviced by any such rural
electric cooperative corporation or other nunicipality or
board; but any nunicipality or board operating an electric
pl ant under the provision of KRS 96.550 to 96.900 may enter
into cooperative agreenments with any such rural electric
cooperative corporation or other municipality or board for a
connection for cooperative service upon such terns and
conditions as may be nutually agreed upon between any such
municipality or board and any such rural electric
cooperative corporation or other nmunicipality or board.

Such agreenments may provide, but not by way of limtation,
for exchange of electric service the cooperative use of
transmssion lines and other facilities, and the commobn use
or exchange of other service or facilities.

The WC acknow edged an inability to neet the electrical demands
of the potential customer wthin the contested service area.
Moreover, it lacks any statutory obligation to serve custoners
within this area should it choose not do so.

The Legislature has never chosen to authorize exclusive

service rights or exclusive service areas for nunicipally-owned



electric utilities. Should the Legislature intend for a city to
have exclusive rights, it wll so provide as it has for KPSC-
regulated utilities in the Territorial Law

For a municipally-owned utility to have the exclusive
service rights or an exclusive service area over which there was
no statutory or regulatory oversight enables it to assign those
rights to third parties. There is no statutory authority for
such assignnents. Moreover, such assignnents disrupt the
Legislature's control over the retail distribution of
electricity. The proposed assignment between the W and
Kentucky Power Conpany was recognized by KPSC as an invasion of

the certified territory of Grayson. The Court in Gtv of Cold

Spring, supra, rejected an exclusive service area claim stating

t hat,
Perhaps even nore disastrously, this holding conpletely
ignores the need for service of those residents within the
Water District territory whom the Water District may be
unable, or unwilling, to serve, and whom the Water D strict
has no obligation to serve.

Id4. at 272.

Simlarly, in Louisville Water Co. v. Public Service Com'n.,

Ky., 318 S.w.2d 537 (1958), our predecessor Court recognized that
voting power gave residents of a city some neans of protection
agai nst excessive rates or inadequate service of a utility owned
by the city. Id. at 539. However, custoners outside the city
have no such protection. Moreover, rural consunmers serviced by
the EPB lack any recourse regarding rates charged or services

extended or deni ed.



The EPB clained that KRS 96.520 gave it authority to provide
retail electric service to non-residents. However, Mller .

Gtv of Ownensboro, Ky., 343 S.w.2d 398 (1961), construed the

statute to nean exactly what it says, that is, that a city is
authorized to acquire and operate an electric plant only "for the
purpose of supplying the city and its inhabitants" wth electric
ener gy. Id. at 401. At issue in Mller was the city's
entitlement, wunder the statute, to build a generating plant

havi ng surplus capacity above or in excess of the inmmediate needs
of the city and its inhabitants. The Court found that
construction of the generating plant was not in violation of the
statute since its primary purpose was to serve the needs of the
city and its inhabitants and that it was "a matter of sound
economc planning to provide initially for a surplus capacity
rather than to add to the plant on a pieceneal basis as the needs
fromtine to tinme arise; . . . ." Id. at 401. The Court
recognized that the surplus "will gradually dimnish and wthin
fifteen years it is probable that the entire capacity wll be
needed for city consunmers, . . . ." Id. The decision was further
supported by well-established case law recognizing a city's right
to sell the surplus production of city-owned utilities to non-
resi dents.

KRS 96.520 was construed in Gtv of Corbin, supra, to

prohibit the nmunicipally-owed electric wutility from constructing
facilities and providing retail electric service to an industrial

plant |ocated about two mles outside the city. Corbin, like



Vanceburg, had no power generation of its own, but acquired its
power through whol esale purchases. In reaching the decision, our
predecessor Court found that the proposed activity did not serve
the purpose of supplying the city and its inhabitants wth
electric light, heat and power, and rejected the idea that the
making of a profit by engaging in the business of retailing
electricity beyond the rmunicipal limts qualifies as a legitimte
muni ci pal  pur pose. Id. at 358-359. The Court distinguished its

decision from Gtv of Owmensboro, sgupra, by pointing out that

Onensboro was selling surplus generation, for a limted tine,
fromits own generating plant as part of a sound plan to provide
for the future needs of the city and the city's inhabitants. Id.
at 359.

This Court has held that a nunicipally-owed utility mght
be permtted to extend its service outside the city to areas
which fell naturally into its territory and which would likely in
the future be enbraced by an extension of the city limts.

Warren Rural Elec. Coon. Corp. v. FEectric Plant Bd., Ky., 331

S.w.2d 117 (1960). No such claim is being nade about the 20 nmle
corridor outside the Gty of Vanceburg.

The Lewis Crcuit GCourt concluded that Vanceburg was
authorized to provide retail electric service to non-
residents for the reason that the supplying of non-residents
with electric power was correlated with serving the
nmuni ci pal cust oner s. The circuit court's rationale was

t hat,

10



[Tlhe rural non-nunicipal custoners paying their
utility bills imediately becane a vital source of
revenue for WC Wthout this source of revenue, W
would be unable to function in 1939 as well as today.
Furthernore, from 1939 to present, the Gty of

Vanceburg would be unable to financially run their
municipal utility wthout the support of the additional
rural custoners which the city inherited when they
obtained the wutility conpany. Thus, the contested
corridor served by W is correlated with the purpose
of supplying the city and its inhabitants with electric
power . The Court believes that all of these facts
create the necessary set of circunstances to nake it a
valid exception to legitimatize the W s operation
outside the nunicipal boundaries under KRS 96.520-540.

Wile it may be financially advantageous for Vanceburg and
its EPB to service non-residents outside the city as a nmeans of
subsidizing the cost of providing retail electric service to the
city and its residents, the statute and the cases construing it
do not so provide. The EPB's operation is conparable to that

proposed by the Gtv of GCorbin, supra, n buying electrical power

at wholesale and reselling at retail for purposes of making noney
from non-residents.

Vanceburg operates its nunicipally-owed electric utility as
an EPB under KRS 96.550, and although it may provide electric
service to users or consuners outside the city (but not to a
designated area), it is restricted from entering into conpetition
with, or constructing, maintaining or operating any facilities or
service in conpetition with any rural electric cooperative
corporation such as Grayson.

No nunicipality or board operating an electric plant

under the provision of KRS 96.550 to 96.900 shall enter

into conpetition with, or construct, mintain, or

operate, any facilities or service in conpetition wth

any rural electric cooperative corporation or electric

pl ant operated by another municipality or board

11



organi zed under the laws of this state in any territory

being serviced by any such rural electric cooperative

corporation . . . . KRS 96. 890.

Any authority conferred upon Vanceburg's EPB by statute was not
exercised before July 1, 1995, and by that date, Kentucky's
Territorial Law had been in effect for over 20 years and Grayson
was statutorily certified as the exclusive retail supplier for
the entire territory wich includes Vanceburg's clainmed exclusive
service area.

Grayson sought to protect its territory and clained the
entirety of the area when Vanceburg converted its electric
operations to an EPB. KRS 96.550 does not confer transfer rights
to or from a pre-existing municipal system but expressly linmts
an EPB's authority to operate under its provision "from the tine
of the exercise of such election and the appointnment of a board
hereunder . . . ." KRS 96.560(1). That occurred upon enactnent
of Gty of Vanceburg Odinance 650.00 on July 1, 1995. The EPB
cane into existence with rights subordinate to those of Grayson
to provide retail electric service in the entirety of its service
area since the territorial certification to Grayson was pursuant
to specific legislation which controls earlier, general

| egislation on the sane subject. Brown v. Hobitzell, Ky., 307

S.w.2d 739 (1957). That is, rights accorded to parties by
statute become a part of the operative facts which govern their
rel ati onshi ps.

Gty of Ncholasville, supra, and Gtv of Florence, suwa,

hold the Legislature is entitled to establish the operating

12



paraneters of a municipally-owned electric system and in the
exercise of that power, the Legislature restricted the EPB from
conpeting in territory served by Grayson. Gayson's certified
territory includes the 20-mile so-called exclusive service area,
and by statute Grayson is required to serve the entirety of this
boundary as the exclusive supplier of retail electric service.
After July 1, 1995, the EPB entered into conpetition with Grayson
by serving custoners in an area certified by state law to
Grayson.

However, since Grayson chose not to conpete for the existing
non-rmuni ci pal customers being served by EPB and its predecessor
W, we find that Grayson has acquiesced in and is estopped from
contesting Vanceburg's EPB's current service rights in the
di sputed area. Until Grayson and East Kentucky Power Conpany
| earned of the potential industrial custonmer, neither wutility
ever sought to serve the 20-mile corridor.

In Hunts Branch Coal Co. v. Canada, Ky., 599 S.w.2d 154, 155

(1980), this Court reaffirned the principles of equitable

est oppel :
One who knows or should know of a situation or a
material fact is precluded from denying it or asserting
the contrary where by his words or conduct he has
msled or prejudiced another person or induced him to
change his position.

Estoppel is established where another party relies in good faith

on the representations nmade by the estopped party. Electric &

Water Plant Bd. v. Suburban Acres Developnent, Ky., 513 S.W.2d

489, 491 (1974). An estoppel can be created by a party's words

13



or by a party's conduct. Hunts Branch GCoal, supra, at 155.

The trial court detailed the evidence establishing the VvUC's
continuous investment and service in the area which occurred
W thout objection by Grayson. The evidence denbnstrated that
Grayson has always been aware of Vanceburg's service to the
custoners in this area. Grayson and its whol esale power
supplier, East Kentucky Power Conpany, worked closely with the
wcC on the construction of a $140,000,000 hydroelectric plant to
neet expected growh in industrial sites east of the city that
Vanceburg was to serve. Throughout the project, including
applications nmade to the Federal Power Comm ssion, Grayson
acknow edged that Vanceburg served the area |ying between South
Portsnouth and Vanceburg. In addition to the plant construction
in the 1950's, 1980's, and as late as 1990, Vanceburg has nade
significant capital investments in facilities located in the
disputed area to inprove service to those custoners as well as
the city and its inhabitants. As a result of this reasonable
reliance, Vanceburg changed its position to its detrinent.

The decision of the Court of Appeals is reversed and this
matter is remanded to the Lewis Grcuit Court for entry of a
judgnment holding that Grayson is entitled to serve new custoners
within its certified territory in the contested area and the EPB
is entitled to serve its existing custoners in the contested
ar ea.

Lambert, C.J., Cooper, Gaves, Johnstone, Keller, and

Stunbo, J.J., concur. Wntersheinmer, J., dissents in a separate

14



opi ni on.
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DI SSENTING OPINNON BY JUSTICE W NTERSHEI MER

| nmust respectfully dissent from the nmajority opinion
because the Vanceburg El ectric Plant Board has the exclusive
right to serve its existing custoners in the contested area as
well as the absolute right to serve new customers in the area. |
woul d affirm the Court of Appeals and the circuit court in their
deci si ons.

KRS 96.520 and Gty of Corbin v. Kentucky Wilities Company,

Ky., 447 S.w.2d 356 (1969), support the proper legal conclusion

that the Vanceburg E ectric Plant Board has the authority to



supply power to the disputed area. The statute provides in
pertinent part as follows:

Any city of the . . . fourth . . . class may

purchase, establish, erect, mintain and operate
electric light, heat and power plants wth extensions
and necessary appurtenances thereto, wthin or

without the corporate limts of the city, for the
purpose of supplying the city and its inhabitants

with electric light, heat and power, and for such

purpose, may enter into and fulfill the terns of an
Interconnection agreenent wth any utility
KRS 96.520.

city of Corbin, _supra, states that “under exceptional

circumstances, the supplying of those outside the city limts may
be correlated to" the primary purpose of supplying the city and
its inhabitants with electricity. The trial judge correctly
found that the facts existing in this case create the necessary
circunstances to make it a valid exception so as to permt the
Vanceburg utility entities to operate outside the municipal
boundaries pursuant to KRS 96.520-540. | nust fully agree with
the Court of Appeals that the findings of the trial court were
not clearly erroneous and should not be set aside.

The trial judge correctly found that as a mtter of fact,
the Grayson Rural Eectric Corporation had no facilities or neans
to supply power to the contested area, and consequently, there
was no conpetition. The trial judge further correctly held that
the public service conmssion has no authority to regulate the
service area of the Vanceburg Wilities Commssion or the
Vanceburg Eectric Plant Board. This is not a case which

involves a usurpation of the authority of the PSC ~ The conduct



involved is «clearly contenplated by the appropriate statutes.

This is a very fact-specific case, and under the unique
circunstances presented here where one wutility has served the
same area for nearly sixty years wth unchallenged, uninterrupted
service and given the know edge, acquiescence and the assistance
of the other utility there can be no basis to object at this
time. Any decision that permts the existing provider of
electric service to continue to provide that service does not
pronote any disorder or instability. The benefits that accrue to
the Vanceburg Hectric Plant Board are benefits that are clearly
contenplated by the rural electric acts over nore than seven
decades. There are no far-reaching inplications that in any way
disturb the existing order of providing necessary electric
service at affordable rates to all the consuners of the
Conmonweal t h. Clearly, this decision avoids the wasteful
duplication of distribution facilities sought to be pronoted by
KRS 278.016. Exclusive service areas are no nore unstable when a
nmunicipality exercises that privilege than when an electric
cooperative exercises it.

| rmust disagree with the mgjority on its interpretation of

Gtv of Florence v. Oanen Hectric Cooperative, Inc., Ky., 832

s.w.2d 876 (1992). In that case, a utility had been granted a
franchise by the city and the wutility sought to have the right to
serve an area that the city had recently annexed. The newy
annexed area was located in the certified territory of another

utility which had been providing service. This Court correctly



held that the legislature has authority to limt the grant and
operation of nmunicipal franchises. The Court further held that
because the area had been certified as the territory of the other
utility under the territorial act, the other utility had
exclusive right to serve.

In the city of Ncholasville v. Blue QGass Rural Hectric

Cooperative Corp., Ky., 514 S.W.2d 414 (1974), the city was

attenpting to serve an area where it did not have facilities but
where a cooperative did have facilities and was already providing
service. This Court affirmed the ruling that wunder the relevant
statute, KRS 96.538, the city could not conpete wth the
cooperati ve.

In this case Vanceburg does not challenge the statutory
prohibition of conpetition. In that respect, this case is

clearly distinguishable from both _Florence, supra, and

Ni chol asville, supra, because Vanceburg relies on the premse of

the statutes that prohibit conpetition when it clains that it has
the right to serve the disputed area free from other conpetition.
It is somewhat curious to note that since 1939 and until
1990, Vanceburg HEectric Plant Board or its predecessor served
only a small nunmber of city residents and an equally snall nunber
of rural residents outside the nmunicipal boundaries. In 1990,
Vanceburg made a substantial investnent in upgrading its
facilities for the purpose of providing power to industrial
customers located in Black Qak, an industrial site located three

nmles outside the city limts. The only customer in the St. Paul



vicinity served by Grayson RECC is located outside the disputed

area. Vanceburg has continuously relied upon their belief that

the disputed area was being served exclusively by Vanceburg and

this view was based on the acquiescence of Grayson RECC and East
Kentucky Power as found by the trial judge. It was only in late
1993 that a prospective industrial customer expressed an interest
in locating and purchasing a 1400-acre site in St. Paul owned by
Kentucky Power Conpany since 1975.

Under all the circunstances of this case, Vanceburg and its
allied power suppliers have an exclusive right to provide
electric service in the disputed area. Such a result would not
undermne the orderly distribution of retail electric service as
required by Kentucky |aw

| would affirm the decision of the circuit court and the

Court of  Appeals.
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ORDER DENYING APPELLEES PETITION FOR REHEARI NG AND
MDD FICATION AND MODIFYING OPINNON ON COURT'S OM MOTI ON

Appellees' petition for rehearing and nodification of this
Court's opinion is hereby denied.

On the Court's own notion, the opinion of the Court rendered
herein on June 17, 1999, is nodified by the substitution of new
pages 1, 14 and 15, attached hereto, in lieu of pages 1, 14 and
15 of the opinion as originally rendered. Said nodification does
not affect the holding of the case, or the dissenting opinion.

Al  concur.

ENTERED: Novenber 18, 1999.

IEF JUSTICE’



