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Defendants appeal from a judgment that dismissed their Motion for New 

Trial as untimely. For the reasons that follow, we reverse the decision of the trial 

court and remand the matter for further proceedings. We fllrther order that the 

nunc pro tunc minute entry of June 25, 2013, be stricken from the record. 

PROCEDURAL HISTORY 

The record before us reflects that plaintiffs, 9029 Jefferson Highway, L.L.C. 

("9029 Jefferson") filed a suit for damages and breach of contract after it hired 

defendants to repair a leaking roof. On April 16, 2010,9029 Jefferson obtained a 

default judgment in the amount of$15,000.00. 

On November 11, 2010, the members of S&D Roofing, L.L.C. filed an 

Affidavit of Dissolution, thereby exposing its members, Shane Dufrene and David 

M. Cain, to personal liability. 

On July 8, 2011, 9029 Jefferson filed a motion for seizure of personal 

property of the members of defendant S&D Roofing, L.L.C. Subsequently, on 
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August 18,2011, defendants filed a Motion for New Trial. In the Motion for New 

Trial, defendants argued that the judgment was contrary to the law and evidence. 

They further argued that they had not received notice of the default judgment! and 

therefore any further proceedings would be premature. On February 2, 2012, in 

open court, after finding that defendants had not been served with notice of the 

default judgment, the trial court dismissed the motion for seizure as premature, and 

the Motion for New Trial was continued without date. The minute entry prepared 

for that date reflects, and the transcript confirms, that the Motion for New Trial 

was continued without date. However, when counsel for 9020 Jefferson submitted 

a prepared judgment for signature, the judgment incorrectly stated that the Motion 

for New Trial was dismissed as premature. The trial court signed the submitted 

judgment on February 2, 2012. 

Notice of the original default judgment was issued on June 11, 2012. No 

return of service whatsoever appears in the record. According to the transcript and 

briefs filed in this court, the April 16, 2010 default judgment was not personally 

served on Shane Dufrene until June 14, 2012, and was personally served on David 

Cain on July 18,2012. 

On July 20, 2012, defendants filed a Motion to Reset the Motion for New 

Trial.2 A second Motion for New Trial is not in the record, although the transcript 

states that one was filed on August 18, 2012. The trial court denied the Motion for 

New Trial as untimely on November 15,2012. Defendant's motion for appeal was 

granted on that date. 

On June 25, 2013, the trial court issued a nunc pro tunc minute entry for the 

minute entry of December 12, 2011, which contains both the original language that 

1 The record reflects that there was no notice of mailing or service of this judgment. 

2 This was defendant's second motion to reset. A prior motion was filed on May 11, 2012. 
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the Motion for New Trial was continued without date, as reflected in the transcript 

of the hearing, and additional, inconsistent language which states that the Motion 

for New Trial was dismissed without prejudice as premature. 

In this appeal, defendants allege that the trial court erred in dismissing the 

Motion for New Trial as untimely. They contend that the transcript, in which the 

court stated that it would continue the hearing without date, prevails over the 

signed judgment, which was prepared by opposing counsel and did not reflect the 

decision made by the trial judge on the record. 

DISCUSSION 

La. C.C.P. art. 4907 provides for the delay in filing a motion for new trial in 

parish courts and it provides that "The delay for applying for a new trial shall be 

seven days, exclusive of legal holidays. Where notice ofjudgment is required, this 

delay commences to run on the day after the clerk has mailed, or the sheriff has 

served, the notice ofjudgment.t" 

The trial court erred in finding that the Motion for New Trial was untimely. 

Defendants' first Motion for New Trial was filed after the judgment of default was 

signed, but prior to notice of judgment. There is nothing in the Code of Civil 

Procedure which prohibits a party from applying for a new trial before service of 

the notice of judgment. In fact, the Code of Civil Procedure does not prohibit 

"premature" filing of a motion for new trial prior to the signing of judgment", but 

"simply establishes standards when such a motion is too late." Thompson v. 

Bullock, 236 So.2d 892, 898 (La. App. 3 Cir. 1970) writ refused, 240 So.2d 231 

3 This language parallels the language of La. C.C.P. art. 1974 which states that "The delay for applying for a 
new trial shall be seven days, exclusive of legal holidays. The delay for applying for a new trial commences to run 
on the day after the clerk has mailed, or the sheriff has served, the notice of judgment as required by Article 
1913." Accordingly, the cases applicable to La. C.C.P. art. 1974 are also applicable to La. C.C.P. art. 4907. 

4 Courts have also considered a motion for new trial filed before judgment is signed as a motion to reopen 
the case for further evidence. Wood v. Beard, 268 So.2d 152, 155 (La.App. 3 Cir. 1972); Thompson, supra. 
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(1970). .If the Code of Civil Procedure does not prohibit the filing of a motion for 

new trial prior to judgment, then a fortiori, it does not prohibit the filing of a 

motion for new trial after judgment is rendered and signed, but prior to mailing of 

notice or service of that judgment. Accordingly, since the seven-day delay period 

for filing of a motion for new trial had not begun to run, the filing of the 

defendants' Motion for New Trial was neither premature nor untimely. Dismissal 

on grounds of prematurity was therefore error. 

In addition, we are concerned that the trial court decided, and the parties 

were informed, in open court, that the Motion for New Trial was continued without 

date. Despite this ruling, counsel for 9029 Jefferson submitted and obtained the 

court's signature on a judgment dismissing his opponent's motion. Aside from our 

above discussion on the merits of dismissal based on prematurity, the judgment of 

December 12, 2011 is further reversible because it was not what the court had 

decided. A written judgment which is inconsistent with and clearly contrary to the 

ruling rendered by the trial judge in open court and on the record, and entered into 

the minutes, is erroneous and subject to reversal. 

It is also clear from the transcript that the original minute entry of December 

12, 2011 stating that the Motion for New Trial had been continued without date 

was correct, and that the statement in the nunc pro tunc entry of June 25, 2013, that 

the Motion for New Trial had been dismissed by the court on December 12,2011 

was not correct.5 We therefore order that the nunc pro tunc minute entry of June 

25, 2013 be stricken from the record. 

Even assuming that the judgment of December 12, 2011, which dismissed 

the Motion for New Trial has legal effect, defendants filed a Motion to Reset the 

5 The hearing on the motion for new trial filed on July 18, 2011 was held on December 12, 2011. The 
judgment was signed by the trial court on February 2, 2012. The transcript of the hearing was filed for the record 
on July 11, 2013. 

-5­



Motion for New Trial two days after service was made on Mr. Cain. It is clear 

from this pleading that the intent of the defendants was to move for a new trial. 

This court has said that "Courts should look through the caption of pleadings in 

order to ascertain their substance and to do substantial justice to the parties. The 

trial court has a duty to recognize the true nature of the pleadings. Reynolds v. 

Brown, 11-525 (La. App. 5 Cir. 12/28/11), 84 So.3d 655, 659 (citations omitted). 

Accordingly, we construe the motion to reset as a motion for new trial. This 

finding is consistent with our pronouncement in Calhoun v. Deslattes, 94-578 (La. 

App. 5 Cir. 12/14/94), 648 So.2d 993, 994 in which we said that "It is well settled 

that, in cases such as this one involving a motion for new trial after a default 

judgment, public policy considerations weigh In defendant's favor, that every 

litigant should be allowed his day in court." 

We find no merit to 9029 Jefferson's contention that defendants had actual 

notice of judgment in April when it filed the motion for seizure of property, and 

therefore the original Motion for New Trial of August 18, 2011, and by implication 

the motion to reset on July 20,2012, were untimely. Any actual knowledge of the 

signing of the judgment outside the record and absent compliance with the mailing 

or service requirement is not sufficient to cause the new trial and appeal delays to 

commence. Johnson v. E. Carroll Det. Ctr., 27,075 (La. App. 2 Cir. 6/21/95), 658 

So.2d 724, 727 

CONCLUSION 

It is clear that the Motion for New Trial was neither premature nor untimely, 

and that its dismissal on that ground, and in disregard of what had actually been 

ordered in open court and on the record, was error. Because the trial court 

erroneously denied defendants' Motion for New Trial as untimely, it did not 

address the merits of the motion. Accordingly, we remand this case to the trial 
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court for consideration of the merits of defendants' Motion for New Trial. See, 

Marshall v. Allstate Insurance Co., 00-79 (La. App. 5 Cir. 6/27/00), 762 So.2d 

1257, 1259. 

For the reasons stated above, the judgment denying the Motion for New 

Trial as untimely is reversed. This matter is remanded to the trial court for 

consideration of the Motion for New Trial on its merits, and for further 

proceedings, if any. In addition, we order that the nunc pro tunc minute entry of 

June 25, 2013 be stricken from the record. All costs of this proceeding are 

assessed against plaintiff, 9029 Jefferson Highway, L.L.C. 

REVERSED AND REMANDED 
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9029 JEFFERSON HIGHWAY, L.L.C. NO. 13-CA-588 

VERSUS FIFTH CIRCUIT 

S. & D ROOFING, L.L.C. COURT OF APPEAL 

STATE OF LOUISIANA 

LJEBERG J. DISSENTS WITH REASONS 

I have considered the majority's decision and must respectfully 

dissent therefrom. While I agree that the defendants' first Motion for New 

Trial was not premature or untimely filed, this motion was subsequently 

dismissed. It is true that the trial judge indicated in open court that the 

motion was continued without date, not dismissed. However, the trial 

judge later signed a written judgment dismissing the Motion for New 

Trial, which, in my view, prevails over a transcript. 

If defendants had timely sought review from this Court from the 

February 2, 2012 judgment dismissing the Motion for New Trial, I would 

have agreed that the matter should be reversed due to the disparity 

between the transcript and the judgment. However, after receiving a copy 

of the February 2,2012 judgment, defendants did not seek review from 

this Court. Therefore, I believe that the terms of the judgment dismissing 

the Motion for New Trial became final. 

Additionally, even if the Motion to Re-Set Motion for New Trial 

were to be construed as a newly filed Motion for New Trial, I do not 

believe it was timely. While the majority notes that the Motion to Reset 

Motion for New Trial was filed on July 20,2012, which was two days 

after service of the default judgment on David Cain, Shane Dufrene was 



also a registered agent for service ofprocess and he had been served with 

the default judgment on June 14, 2012. 

Accordingly, because defendants did not seek review of the 

judgment dismissing their first Motion for New Trial, and defendants' 

Motion to Reset Motion for New Trial cannot be construed as a timely 

filed Motion for New Trial, I believe that the trial judge correctly denied 

defendants' Motion for New Trial as untimely, and I would affirm this 

judgment. 



SUSAN M. CHEHARDY CHERYL Q. LANDRIEU 

CHIEF JUDGE CLERK OF COURT 

MARY E. LEGNON 
FREDERICKA H. WICKER 
JUDE G. GRAVOIS CHIEF DEPUTY CLERK 

MARC E. JOHNSON 
ROBERT A. CHAISSON 
ROBERT M. MURPHY SUSAN BUCHHOLZ 

STEPHEN J. WINDHORST FIRST DEPUTY CLERK 
HANS J. ULJEBERG FIFTH CIRCUIT 

JUDGES 101 DERBIGNY STREET (70053) MEUSSA C. LEDET 

DIRECTOR OF CENTRAL STAFF 
POST OFFICE BOX 489 

GRETNA, LOUISIANA 70054 (504) 376-1400 

www.fifthcircuit.org (504) 376-1498 FAX 

NOTICE OF JUDGMENT AND 
CERTIFICATE OF DELIVERY 

I CERTIFY THAT A COpy OF THE OPINION IN THE BELOW-NUMBERED MATTER HAS BEEN 
DELIVERED IN ACCORDANCE WITH Uniform Rules - Court of Appeal, Rule 2-20 THIS DAY FEBRUARY 
26.2014 TO THE TRIAL JUDGE, COUNSEL OF RECORD AND ALL PARTIES NOT REPRESENTED BY 
COUNSEL, AS LISTED BELOW: 

u'~ (\ fAY? .�
-~.VcJ
 

CLERK OF COURT 

13-CA-588 

E-NOTIFIED 
ALBERT J. NICAUD 

MAILED 
JEFFREY M. SIEMSSEN RICHARD G. PERQUE 
ATTORNEY AT LAW ATTORNEY AT LAW 
3000 18TH STREET 700 CAMP STREET 
METAIRIE, LA 70002 NEW ORLEANS, LA 70130 


