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Appellant, Hotard's Plumbing, Electrical, Heating & Air, Inc., appeals the 

trial court's judgment granting appellees', Monarch Homes, L.L.C. and Raymond 

B. Harney, II, exception of prescription. For the reasons that follow, the trial 

court's judgment granting appellees' exception of prescription is vacated and the 

matter is remanded to the trial court for further proceedings consistent with this 

opinion. 

Facts and Procedural History 

On June 4, 2014, appellant filed a "Petition on Open Account" against 

appellees. Appellant's petition alleged that appellees were indebted to appellant in 

the amount of $15,237.83. Appellant claimed that appellees maintained an open 

account with appellant as set forth on the itemized statement of account and/or 

invoices attached to the petition. Despite amicable demand, appellees had not paid 

the balance due on this account. Appellant also claimed that more than 30 days 

had passed since the mailing of notice to appellees, correctly setting forth the 

amount owed and appellees were liable to appellant for attorney fees. Appellant 



further contended that in the alternative, appellees were in breach of contract for 

failing to pay for plumbing services appellant was contracted to perform. Attached 

to the petition were two separate invoices from two separate plumbing service 

jobs.' The first invoice provided that the starting date of the job was "6/15/06." 

The invoice also provided that the full amount was due after completion. The 

invoice listed the plumbing services to be provided and itemized the costs of the 

services performed by appellant. The invoice stated that the plumbing services 

were for work performed at Ray Harney's personal home located at 100 Plum 

Street, Hahnville. The second invoice was dated "9/1/2010" for a project located 

at "Lot 241 (306) South Pass, LaPlace." The invoice itemized plumbing services 

and the cost of the services performed by appellant. 

In response to the petition, appellees filed an exception of prescription. 

Appellees argued that appellant's petition was on open account and thus, subject to 

the liberative prescriptive period of three years pursuant to La. C.C. art. 3494. 

Appellees claimed that appellant's petition was filed more than three years after 

the work was completed. After a hearing, the trial court granted appellees' 

exception of prescription. 

Discussion 

At the hearing of an exception of prescription, "evidence may be introduced 

to support or controvert any of the objections pleaded, when the grounds thereof do 

not appear from the petition." La. C.C.P. art. 931. When evidence is introduced at 

a hearing on an exception of prescription, the trial court's findings of fact are 

reviewed under the manifest error standard. Sperandeo v. Osabas, 09-627 (La. 

App. 5 Cir. 02/09/10), 33 So.3d 269, 270. However, in the absence of evidence, 

1 Any annexed documents or exhibits are considered part of the petition, with all well-pled allegations of 
fact accepted as true. Donnaud's Inc. v. Gulf Coast Bank & Trust Co., 03-427 (La. App. 5 Cir. 09/16/03), 858 So.2d 
4,6. 
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the exception of prescription must be decided on the facts alleged in the petition, 

and all allegations thereof are accepted as true. Quinn v. La. Citizens Prop. Ins. 

Corp. 12-0152 (La. 11/02/12), 118 So.3d 1011, 1017; Cichirillo v. Avondale 

Indus., Inc., 04-2894 (La. 11/29/05), 917 So.2d 424, 428; Waguespack v. Judge, 

04-137 (La. App. 5 Cir. 06/29/04), 877 So.2d 1090, 1092. 

Generally, the mover bears the burden of proof at the trial of the peremptory 

exception. Taranto v. La Citizens Prop. Ins. Corp., 10-0105 (La. 3/15/11), 62 

So.3d 721, 726; Campo v. Correa, 01-2707 (La. 6/21/02), 828 So.2d 502, 508. 

However, if the petition is prescribed on its face, the burden shifts to the plaintiff to 

show that the action has not prescribed. Taranto, 62 So.3d at 726; Campo, 828 

So.2d at 508. 

In this appeal, Appellant argues that, in addition to a suit on open account, 

the petition also sets forth a claim for breach of contract, which is subject to the 

liberative prescriptive period of ten years. Accordingly, appellant contends the 

trial court erred in finding its claim for breach of contract was prescribed. 

La. R.S. 9:2781A provides that "When any person fails to pay an open 

account within thirty days after the claimant sends written demand therefor 

correctly setting forth the amount owed, that person shall be liable to the claimant 

for reasonable attorney fees for the prosecution and collection of such claim when 

judgment on the claim is rendered in favor of the claimant." Subsection D of the 

statute defines an open account as including "any account for which a part or all 

the balance is past due, whether or not the account reflects one or more 

transactions and whether or not at the time of contracting the parties expected 

future transactions." Subsection D further provides that an open account "shall 

include debts incurred for professional services." 
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A contract is an agreement by two or more parties whereby obligations are 

created, modified, or extinguished. La. C.C. art. 1906. A contract is formed by the 

consent of the parties established through offer and acceptance. Unless the law 

prescribes a certain formality for the intended contract, offer and acceptance may 

be made orally, in writing, or by action or inaction that under the circumstances is 

clearly indicative of consent. La. C.C. art. 1927. 

La. C.C. art. 3499 provides that "Unless otherwise provided by legislation, a 

personal action is subject to a liberative prescription of ten years." Breach of 

contract claims are personal actions subject to a prescriptive period of ten years. 

However, La. C.C. art. 3494 "constitutes a legislative limitation on the remedies 

available to a plaintiff who brings certain enumerated personal actions more than 

three years after the cause of action arose." Starns v. Emmons, 538 So.2d 275, 277 

(La. 1989). A suit on open account is subject to a liberative prescriptive period of 

three years. La. C.C. 3494. The character of an action disclosed in the pleadings 

determines the prescriptive period applicable to that action. Starns, 538 So.2d at 

277. A review of the petition and annexed documents reveal that appellant's 

petition states a cause of action on an open account and for breach of contract. 

In the present case, neither party introduced evidence at the hearing on 

appellees' exception of prescription.' Because no evidence was presented at the 

hearing on the exception of prescription, the trial court was required to rely upon 

the allegations in the petition. The petition alleges a cause of action for a suit on 

an open account and for a breach of contract. The trial court, however, made no 

findings of fact as to whether this was an open account or a breach of contract, and 

it is therefore not possible for this court to determine whether the trial court erred 

2 At the hearing, appellees referred to, and the trial court considered, a final certificate of completion 
attached to appellees' exception. However, appellees did not introduce the certificate into evidence and thus, it 
was not properly before the trial court. Therefore, we do not consider the certificate in this appeal. 
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in granting the exception of prescription in the absence of the introduction of 

evidence. Accordingly, we vacate the trial court's ruling and remand this matter to 

the trial court for the purpose of receiving evidence and establishing a record on 

the issue of whether the agreement between the parties was an open account or a 

contract. 

Conclusion 

Accordingly, for the reasons stated above, the trial court's judgment granting 

appellees' exception of prescription is vacated and the matter is remanded to the 

trial court for further proceedings consistent with this opinion. 

VACATED AND REMANDED 
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HEATING & AIR, INC. 
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,$O,rOHNSON, J., DISSENTS WITH REASONS 

I respectfully dissent from the majority. I disagree that this matter 

needs to be remanded for an evidentiary hearing on the issue of whether 

the agreement between the parties was an open account or a contract. To 

the contrary, I believe we can and should review the merits of Plaintiffs 

appeal on the record before us. 

The issue before us in this appeal is whether the trial court's 

sustaining of Defendants' exception of prescription, which dismissed all 

of Plaintiffs claims, was correct. As noted by the majority, Plaintiffs 

petition stated a cause of action for an open account, which is subject to a 

three-year prescriptive period, and, alternatively, a breach of contract, 

which is subject to a 1O-yearprescriptive period. During the hearing on 

the exception of prescription, the parties argued the two different 

prescriptive periods and the nature of the claims asserted in the petition. 

In sustaining Defendants' exception of prescription, the trial court 

necessarily determined that the nature of Plaintiffs claims was for an 

open account as opposed to a breach of contract. Otherwise, the trial court 

would not have dismissed Plaintiff s claims because they would still be 

viable because of the 1O-yearbreach of contract prescriptive period. 

Thus, I disagree that the trial court did not make any factual finding as to 



whether Plaintiff's claim was one for an open account or for breach of 

contract. 

The majority states that it is "impossible for this court to determine 

whether the trial court erred in granting the exception" and finds a remand 

is necessary "for the purpose of receiving evidence ... on the issue of 

whether the agreement between the parties was an open account or a 

contract." I completely disagree and question the authority for remanding 

the matter for the receipt of evidence. 

"The character of an action disclosed in the pleadings determines 

the prescriptive period applicable to that action." Eastern Solutions, Inc. 

v. Al-Fouzan, 12-464 (La. App. 3 Cir. 11/7/12); 103 So.3d 1190, 1193, 

writ denied, 12-2623 (La. 2013); 105 So.3d 721, quoting Starns v. 

Emmons, 538 So.2d 275, 277 (La. 1989). Evidence may be introduced to 

support or controvert an exception of prescription - it is not required. In 

this case, neither party introduced any evidence at the exception hearing. 

Thus, the determination of whether the matter was prescribed was to be 

determined by the allegations of the petition, which are accepted as true. 

Accordingly, I do not believe it is impossible for this court to determine 

whether the trial court erred in sustaining the exception of prescription. 

As such, I do not believe a remand is necessary and would address the 

merits of this appeal. 

2
 



SUSAN M. CHEHARDY CHERYL Q. LANDRIEU
 

CHIEF JUDGE
 CLERK OF COURT 

MARY E. LEGNON 
FREDERICKA H. WICKER
 
JUDE G. GRAVOIS
 CHIEF DEPUTY CLERK
 

MARC E. JOHNSON
 
ROBERT A. CHAISSON
 

SUSAN BUCHHOLZ 
ROBERT M. MURPHY
 
STEPHEN J. WINDHORST FIRST DEPUTY CLERK
 
HANS J. LIUEBERG FIFTH CIRCUIT
 

MELISSA C. LEDET
101 DERBIGNY STREET (70053) JUDGES 
DIRECTOR OF CENTRAL STAFF 

POST OFFICE BOX 489 

GRETNA, LOUISIANA 70054 (504) 376-1400 

(504) 376-1498 FAXwww.fifthcircuit.org 

NOTICE OF JUDGMENT AND CERTIFICATE OF DELIVERY 

I CERTIFY THAT A COPY OF THE OPINION IN THE BELOW-NUMBERED MATTER HAS BEEN DELIVERED 

IN ACCORDANCE WITH Uniform Rules - Court of Appeal, Rule 2-20 THIS DAY MARCH 16. 2016 TO THE 
TRIAL ruDGE, COUNSEL OF RECORD AND ALL PARTIES NOT REPRESENTED BY COUNSEL, AS LISTED 

BELOW: ~/J 
I) 1 ( /) 
\ J~ i (j t.J;j\!~ 

" C ERYU Q. C~NDRIEU 

CLERK OF COURT 

15-CA-180 
E-NOTIFIED 
NO ATIORNEYS WERE ENOTIFIED 

MAILED 
E. JEFFREY PERILLOUX COREY M. OUBRE 
ATIORNEY AT LAW ATIORNEY AT LAW 
600 MAIN STREET 732 PAUL MAILLARD ROAD 
SUITE 200 LULING, LA 70070 
LAPLACE, LA 70068 


