EVERETT A. BEAR, WILLIE * NO. 2001-CA-0984
DEFRENE, JOEL J.

FAUCHEAUX, JR., JEFF * COURT OF APPEAL
FERGUSON, DAVID FOLSE,

MICHAEL GENUSA, * FOURTH CIRCUIT
GREGORY GOTANGCO,

ROBERT HACKBARTH, * STATE OF LOUISIANA
RODGER A. JOHNSON,

ROBERT G. KOSTER, *

RICHARD C. MANSFIELD,

LEONARD J. MITCHELL, ET *

AL. R R e S e

VERSUS

PELLERIN CONSTRUCTION,
INC.
APPEAL FROM
CIVIL DISTRICT COURT, ORLEANS PARISH
NO. 98-13425, DIVISION “I-7Q”
Honorable Kim M. Boyle, Judge Pro Tempore

E O S i b

Judge Miriam G. Waltzer
* kK *k Kk %k
(Court composed of Judge Miriam G. Waltzer, Judge Michael E. Kirby,
Judge David S. Gorbaty)
GORBATY, J., DISSENTS WITH REASONS

Gladstone N. Jones, 11
Peter N. Freiberg
JONES, VERRAS & FREIBERG, L.L.C.
601 Poydras Street
Suite 2655
New Orleans, LA 70130
COUNSEL FOR PLAINTIFF/APPELLEE

Gerald J. Gallinghouse
801 Rue Burgundy
Suite 220

Metairie, LA 70005
-and-



John A. Stewart, Jr.
Wayne J. Jablonowski
HULSE & WANEK, APLC
1010 Common Street
Suite 2800
New Orleans, LA 701122401
COUNSEL FOR DEFENDANT/APPELLANT
AFFIRMED

Terminated employees of Pellerin Construction Company sued their
former employer alleging that Pellerin terminated them in retaliation for
reporting certain environmental violations. Pellerin appeals a judgment
awarding its former employees damages under Louisiana’s whistleblower
statute.

STATEMENT OF FACTS AND HISTORY OF THE CASE

Pellerin, a construction company, contracted with Texaco’s subsidiary
Bridgeline and agreed to dismantle (in Pointe Au Chien, Louisiana) and
reconstruct (in Paradis, Louisiana) a gas treatment and pipeline plant in
February 1997. Pellerin received an assurance, as did Texaco, that the job
did not involve asbestos material. Unfortunately, the parties discovered the
presence of asbestos when the job was nearly complete. Pellerin confirmed
the presence of asbestos insulation on 27 June 1997 during the

reconstruction of the plant at Paradis. On 27 June 1997 both Pellerin and



Bridgeline notified Louisiana’s Department of Environmental Quality of the
finding and obtained the necessary permits to begin abatement. Another
company contracted to contain, abate, and remove, the asbestos materials.

On 1 July 1997, Pellerin held an asbestos awareness class for all
employees at the job site. Pellerin offered medical exams for its employees.
Pellerin continued the job after abatement.

On 10 July 1997, plaintiffs’ attorney held a meeting to inform
potential plaintiffs of their rights regarding exposure. Two Pellerin
management employees attended the meeting. At this meeting, plaintiffs’
attorney announced that he intended to notify LDEQ and OSHA. On 11
July 1997, his office notified LDEQ and OSHA of the possible violations.
On 14 July 1997, LDEQ inspected the plant, and OSHA inspected the plant
for possible violations on 20 August 1997.

As the work continued, the morale of the workforce changed.
Productivity declined and the employees became increasingly distracted
from their work. Both management employees and the plaintiffs/femployees
testified to this change in the work place. In late July, a news broadcast
reported the finding of asbestos. Moreover, Texaco/Bridgeline had concerns
about possible legal action, including injunction proceedings to suspend

work activities, by the exposed employees and informed Pellerin’s



management of these concerns. Luther Despino, Pellerin’s supervisor (and
co-owner of Pellerin) for this project, believed that the employees intended
to cripple the job. On 1 August 1997, an employee, either negligently or
intentionally, left a tool, a level, in the pipeline, a potentially dangerous
situation. Texaco/Bridgeline only discovered the level upon inspection. On
5 August 1997, an air monitor disappeared and only reappeared after the
police arrived.

Despino reported the incident to Soule, along with his more general
concerns. On the evening of 5 August 1997, Soule, Despino, Dave Martin (a
Texaco/Bridgeline employee), and another Pellerin employee met and
discussed the situation. Soule sought legal advice. Soule decided to
terminate all employees at the job site. On 6 August 1997, Pellerin
terminated all employees, including the plaintiffs, at the Paradis facility.

The terminated employees sued Pellerin alleging that Pellerin
terminated them in whole or in part because they or their attorney reported
the possible violation to LDEQ and OSHA. After trial, the trial court
concluded that “reason [sic] stated in the termination notice was pretextual
and that the termination was retaliatory based upon plaintiffs’ complaints to
DEQ and OSHA and that involvement in legal proceedings.”

FIRST ASSIGNMENT OF ERROR: Pellerin argues that the trial court



erred in concluding that the terminated employees proved that their
reports of possible environmental violations to LDEQ and OSHA
caused or contributed to Pellerin’s termination of all of its employees at
the Paradis facility.

Pellerin argues that the employees failed to prove illicit motive for the
termination. The employer urges us to reverse the trial court’s finding that
the former employees proved with sufficient evidence that Pellerin
terminated all of its employees at the Paradis facility in retaliation for
reporting potential environmental violations.

It is well settled that credibility determinations and findings of fact by
the trial judge are given great weight and will not be reversed on appeal
absent manifest error. Bartlett v. L.D. Reese, 569 So.2d 195, 198 (La.App. 1
Cir. 1990). This is so because only the finder of fact has the opportunity to
observe the demeanor of the witness and listen to the variation in the pitch
and tone of his voice that bear so heavily on determinations of credibility.
Reasonable evaluations of credibility and reasonable inferences of fact
should not be disturbed on review, even though the appellate court may feel
that its own evaluations and inferences are as reasonable. Where there are
two permissible views of the evidence, the factfinder’s choice between them

cannot be manifestly erroneous. Appellate courts must constantly have in



mind that their initial review function is not to decide factual issues de novo.
When findings are based on determinations regarding the credibility of
witnesses, the manifest error standard demands great deference to the trier of
fact’s findings, for only the factfinder can be aware of the variations in
demeanor and tone of voice that bear so heavily on the listener’s
understanding and belief in what is said. Where documents or objective
evidence so contradict a witness’ story, or the story itself is so internally
inconsistent or implausible on its face, that a reasonable factfinder would not
credit the witness’ story, the court of appeal may well find manifest error,
even in a finding purportedly based upon a credibility determination. But
where such factors are not present, and a factfinder’s conclusion is based on
its decision to credit the testimony of one or more witnesses, that finding can
virtually never be manifestly erroneous.

We must consider the cause of action under Louisiana’s
environmental whistleblower statute. LSA-R.S. 30:2027 provides in
pertinent part:

A. No firm, business, private or public corporation,

partnership, individual employer, or federal, state, or local

government agency shall act in a retaliatory manner against an

employee, acting in good faith, who does any of the following:

(1) Discloses, or threatens to disclose, to a supervisor or to a

public body an activity, policy, practice of the employer, or

another employer with whom there is a business relationship,

that the employee reasonably believes is in violation of an
environmental law, rule, or regulation.
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B. (1) Any employee against whom any action is taken as a

result of acting under Subsection A of this Section may

commence a civil action ... and shall recover from his employer

triple damages resulting from the action taken against him.
LSA-R.S. 30:2027.

The purpose of the Louisiana environmental whistleblower statute is
to protect employees from retaliatory action or other adverse employment
action by employers for reporting possible environmental violations. The
employee must prove that the adverse employment action occurred as a
result of a report of, or complaint of, an environmental violation. Chiro v.
Harmony Corp., 99-0453 (La.App. 1 Cir. 11/5/99), 745 So.2d 1198, 1200-
01. LSA-R.S. 30:2027 requires that the employee “discloses, or threatens to
disclose.” Pellerin did not assign as error application of the Louisiana
Whistleblower statute, although on appeal they argue that the report to
LDEQ in July 1997 by the employees’ attorney occurred after
Texaco/Bridgeline reported the possible violations to LDEQ. No prior court
has limited the statute’s application to initial disclosures, as opposed to
subsequent or repeated reports, of possible environmental violations. To

state a cause of action under j 2027, the employee must show illicit

motivation, that the employer was motivated to fire an employee because of



the employee’s disclosure of an environmental violation. Otherwise, j2027
would be transformed into a wrongful discharge statute, covering adverse
employment actions that have nothing to do with an employee’s disclosure
of an environmental violation-a result inconsistent with Louisiana’s
employment at will doctrine. Powers v. Vista Chemical Co., 109 F.3d 1089,
1094-95 (E.D. La. 4/11/97).

After reviewing the entire record, we are not persuaded that the trial
court erred in concluding that the reports by the employees’ attorney of
possible environmental violations motivated Pellerin’s termination of these
employees. The evidence clearly establishes that in June 1997 Pellerin and
Texaco, the party contracting its services, discovered asbestos in the
insulation at the Paradis facility and notified LDEQ of the hazard.
Moreover, Pellerin/Texaco-Bridgeline informed the exposed employees of
the hazard and offered medical monitoring assistance. In early July,
plaintiffs” attorney held a meeting with numerous Pellerin employees,
including two management employees. At this meeting the attorney stated
to the crowd that he intended to report the possible environmental violations
to the appropriate authorities. The day after this meeting, the attorney’s
associate notified both LDEQ and OSHA. A few days after the reports to

these agencies, an employee of LDEQ inspected the Paradis facility. The



morale at the Paradis facility changed. Employees discussed their possible
lawsuits. A television news report advised the public of the hazardous
situation. Texaco-Bridgeline had concerns about possible lawsuits,
including injunction proceedings. Pellerin’s managing vice-president at the
Paradis facility noted these concerns in his records. At one point, he noted
that he believed the plaintiffs’ attorney intended to cripple the job. After
two incidents of possible sabotage, Pellerin’s president, Oliver Soule,
decided to shut the job down and terminate all employees on 5 August 1997.
Before making this decision, Soule met with Texaco-Bridgeline’s
representative. Pellerin conducted no internal investigation into the possible
sabotage. The only attempt to remedy or investigate the alleged sabotage
consisted of a report to the sheriff of a missing air monitor on 5 August
1997. After a search of the plant, employees discovered the air monitor.

Although we agree with Pellerin’s arguments that the record contains
no direct evidence that Pellerin’s decision to terminate these employees
resulted from the reports to LDEQ and OSHA, we do find the record
contains sufficient circumstantial evidence from which a reasonable
factfinder could have concluded that Pellerin’s decision to terminate resulted
in part from the employees’ reports to LDEQ and OSHA of the possible

environmental violations. The evidence establishes that Pellerin knew of the



reports to LDEQ and OSHA, whether Soule knew or not begs the question.
Moreover, we find no error in the trial court’s finding that Soule knew of the
reports. Soule was President of Pellerin, a small construction company.
This contract with Texaco-Bridgeline constituted one of the largest jobs, in
terms of dollars, for the company. The evidence further proves that Texaco-
Bridgeline, an important contractor for Pellerin, showed some concern
regarding potential lawsuits involving the environmental violations.
Moreover, the trial court found that Pellerin’s espoused reason for the
terminations, sabotage, constituted a fabrication, a pretext. We find nothing
in the record to persuade us to reverse this decision. Although we agree with
Pellerin that plaintiffs bear the burden of proof, we find no error in
consideration of this pretext or fabrication as a factor in finding Pellerin’s
illicit motive.

The trial court found, and the record supports the finding, that Pellerin
dismissed all employees after Texaco expressed concern about possible
lawsuits arising from the environmental violations. We find no error in the
trial court’s consideration of Texaco’s concerns about the threatened
lawsuits as a factor in finding Pellerin’s illicit motive. The threatened
lawsuits involved the same conduct as the reports to LDEQ and OSHA.

After a careful review of the entire record, we find no error in the trial



court’s conclusion that the reports to LDEQ and OSHA by plaintiffs’
attorney contributed to Pellerin’s decision to terminate all of its employees at
the Paradis facility. We believe the record supports the finding that
Pellerin’s motive in terminating these employees resulted from the reports of
environmental violations.
SECOND ASSIGNMENT OF ERROR: The trial court erred by
awarding damages for lost earnings in the absence of any evidence.
Pellerin argues that the employees offered no evidence, other than
their own self-serving testimony, to support their claim for lost wages.
Under Louisiana jurisprudence, damages for lost wages may be established
by any proof which reasonably establishes the claim, including the plaintiff’s
own reasonable testimony. While claims for past lost wages must be
established with some degree of certainty, they need not be proven with
mathematical certainty, but only by such proof as reasonably establishes the
plaintiff’s claim. This award may be supported by the plaintiff’s detailed
and uncorroborated testimony. Daniels v. Burridge, 2000-1089 (La.App. 4
Cir. 3/21/01), 785 So0.2d 906, 911. Plaintiff bears the burden to prove the
length of time he did not work. The Anmak Foundation, Inc. v. St. Patrick’s
Hospital, 594 So.2d 951 (La.App. 3 Cir. 1992).

Although the employees offered no documentary evidence of the



length of time they remained unemployed after 6 August 1997, the
individuals testified of the various periods of unemloyment. We find no
error in the trial court’s award of lost wages to the terminated employees.
We affirm the judgment of the trial court awarding plaintiffs lost wages.
THIRD ASSIGNMENT OF ERROR: The trial court erred in awarding
plaintiffs emotional damages.

Pellerin argues that the trial court erred by awarding the terminated
employees emotional damages, since the harm consisted merely of minor
worry and inconvenience. We do not agree. Without conducting an
investigation or attempting to identify the responsible party, Pellerin
terminated all of its employees on 6 August 1997 and gave as its reason
“sabotage.” Thus, these employees faced both unexpected termination and
unfounded accusations. We disagree with Pellerin’s characterization of the
emotional damages suffered by the terminated employees. For these
reasons, we affirm the trial court’s award of emotional damages.

FOURTH ASSIGNMENT OF ERROR: The trial court erred in
awarding plaintiffs damages for expenses incurred in attending the trial
in this matter.

For the reasons discussed in the Second Assignment of Error, we

affirm the judgment of the trial court awarding lost wages and expenses to



the plaintiffs.

FIFTH ASSIGNMENT OF ERROR: The trial court erred by failing to
offset any award for lost wages by the settlement reached of the
complaint with the National Labor Relations Board.

The trial court found that the compromise of the claims before the
NLRB did not require an offset of the award in this action. To settle the
claims before the NLRB, the employees and Pellerin agreed that,

Pellerin has the right to setoff the settlement amount

against any future backpay award, but nothing in this release

shall be construed to discharge the potential liability in civil

action No. 98-13425 [the present lawsuit] or to otherwise limit

the potential liability of Pellerin in civil action No. 98-13425.

Pellerin argues that the intent of the parties to allow a setoff for
backpay is clearly expressed in the written agreement. However, the trial
court found that the agreement expressly limited such setoffs to actions other
than the present suit. We find nothing in the agreement to persuade us that
the trial court erred.

CONCLUSION
We affirm the judgment awarding plaintiffs’ damages under LSA-R.S.

30:2027.

AFFIRMED






