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REVERSED AND REMANDED

The plaintiff/appellant, Frances Glass, appeals the judgment of the
Civil District Court for the Parish of Orleans granting an Exception of Lis
Pendens in favor of the Defendant/Appellees, Alton Ochsner Medical
Foundation, Ochsner Clinic, L.L.C. (hereinafter collectively “Ochsner”) and

Warren R. Summer, M.D. Following a review of the record, we reverse and

remand.



FACTS AND PROCEDURAL HISTORY

On August 1, 1997, Wayne Hicks, the son of Ms. Glass, nearly
drowned at The Magnolia School, Inc. located in Harahan, Louisiana. As a
result of the accident, Wayne was admitted to Ochsner for treatment. From
August 15t to August 5t of 1997, Dr. Summer treated Wayne at Ochsner.
During Wayne’s hospital stay, he developed pneumothorax, ARDS,
pneumonia, tension pneumothorax, and various other complications. Dr.
Summer later ordered Wayne’s extubation and the removal of a ventilator.
Eventually, Wayne died as a result of his deteriorating condition.

Ms. Glass filed a survival and wrongful death action (hereinafter the
“original petition”) in the Jefferson Parish Twenty-fourth Judicial District
Court against The Magnolia School, Inc., and against Nicole Weber and
Brenda Walker— who are employees of the Magnolia School— for the near
drowning and ultimate death of Wayne. In the original petition, The
Magnolia School, Inc, Nicole Weber and Brenda Walker (hereinafter
collectively the “Magnolia School defendants”) filed a Third Party Demand
against Ochsner and Dr. Summer for contribution and/or indemnity in the
event that they were held liable.

After trial on the merits, the district court found that the Magnolia

School defendants were not negligent. Ms. Glass appealed the decision to



the Fifth Circuit Court of Appeal, where she prevailed. The Fifth Circuit
reversed the district court, found liability and awarded damages. The
Magnolia School defendants filed a Writ of Certiorari to the Supreme Court.
The Supreme Court has not yet rendered a decision in that case.

Subsequent to the filing of the original petition, two separate medical
review panels were empanelled for a determination as to the medical
malpractice of Dr. Summer and Ochsner. However, the findings of the
panels are unknown to this Court.

On June 18, 2001, Ms. Glass filed the instant suit in the Civil District
Court for the Parish of Orleans, against Ochsner and Dr. Summer. Ms. Glass
contended that Wayne’s complications and resulting death were caused by
the medical malpractice of Ochsner and Dr. Summer. In response to Ms.
Glass’s petition, both Ochsner and Dr. Summer respectively filed an
Exception of Lis Pendens and Ochsner filed an additional Exception of
Prematurity. They contended the Exception of Lis Pendens should have been
granted because the original petition was already in progress against them in
Jefferson Parish, and both suits involved the same transaction or occurrence,
and are between the same parties in the same capacities under La.C.C.P. art.
531. The district court granted the exceptions filed by Dr. Summer and

Ochsner, on September 12, 2001 and September 14, 2001 respectively, and



dismissed the suit filed by Ms. Glass as to Dr. Summer and Ochsner.

On June 19, 2001, Ms. Glass filed another suit against Ochsner and
Dr. Summer (hereinafter the “third suit”) in the Twenty-fourth Judicial
District Court in Jefferson Parish for medical malpractice. The third suit is
currently pending as well, and curiously, had not been met with an exception
at the time of submission in this court.

In the instant suit, Ms. Glass appeals the judgment of the district court
granting the Exceptions of Lis Pendens.

STANDARD OF REVIEW

The standard of review of appellate courts in reviewing a question of
law is simply whether the court’s interpretative decision is legally correct.
Phoenix Assur. Co. vs. Shell Oil Co., 611 So.2d. 709, 712 (La. App. 4 Cir.
1992). Furthermore, if the decision of the district court is based on an
erroneous application of law rather than on a valid exercise of discretion, the
decision is not entitled to deference by the reviewing court. Kem Search, Inc.

vs. Sheffield, 434 So.2d 1067, 1071-1072 (La. 1983).

LIS PENDENS

La. C.C. P. art. 531 states:

When two or more suits are pending in a Louisiana
court or courts on the same transaction or
occurrence, between the same parties in the same
capacities, the defendant may have all but the first



suit dismissed by excepting thereto as provided in
Article 925. When the defendant does not so
except, the plaintiff may continue the prosecution
of any of the suits, but the first final judgment
rendered shall be conclusive of all.

Additionally, the test for deciding whether an Exception of Lis
Pendens should be granted is to inquire whether a final judgment in the first
suit would be res judicata in the subsequently filed suit. Domingue v. ABC
Corporation, 96-1224, p. 3 (La. App. 4 Cir. 1996), 682 So.2d 246, 248, writ
denied, 96-1947 (La. 11/1/96), 681 So.2d 1268, citing, Fincher v. Ins Corp.
of America, 521 So.2d 488, (La. App. 4 Cir.1988), writ denied 522 So.2d
570 (La. 1988). The Exception of Lis Pendens has the same requirements as
the Exception of Res Judicata, and is properly granted when the suits involve
the same transaction or occurrence between the same parties in the same
capacities. Id. at 248.

The first requirement for granting an Exception of Lis Pendens is that
there are two or more suits pending. A suit is considered pending for Lis
Pendens purposes if it is being reviewed by an appellate court. Board of
Trustees of Sheriff’s Pension and Relief Fund v. City of New Orleans, 2001-
0497, p. 2, (La.App. 4 Cir. 3/13/02), 813 So.2d 543, citing, Maddens Cable
Service, Inc. v. Gator Wireline Services, Ltd., 509 So.2d 21, 23 (La. App. 1

Cir. 1987); Daul Insurance Agency, Inc. v. Parish of Jefferson, 447 So.2d



1208, 1210 (La. App. 5" Cir. 1984); Scott v. Ware, 160 So.2d 237 (La.App.
2nd Cir. 1964).

The suit subject to this appeal was filed in the Civil District Court for
the Parish of Orleans on June 18, 2001. Ochsner contends that when Ms.
Glass filed this suit the original petition was pending because she did not
receive a ruling on her appeal from the Fifth Circuit until March 13, 2002.
Ms. Glass does not deny that the original petition was pending at the time
she filed the instant suit and she does not deny that she presently has two
cases pending in Jefferson Parish. Both parties agree that no final judgment
has been entered in the original petition.

There are three cases pending: the original petition, the instant suit
and the third suit. The original petition is pending before the Supreme Court
and the third suit is pending oral arguments in Jefferson Parish. Thus, the
requirement that two or more cases are pending has been met.

As for the second requirement, Ms. Glass avers that both proceedings
involve the same transaction or occurrence. Ms. Glass asserts that she is
pursuing a negligent cause of action against the Magnolia School defendants
for their negligent supervision and monitoring of Wayne while he swam in
the school’s pool on August 1, 1997. However, her case against Ochsner and

Dr. Summer is based upon a medical malpractice claim for the treatment that



Wayne received while under the care of Ochsner from August 1, 1997 to his
death on August 5, 1997. Ms. Glass argues that these are separate and
different occurrences.

Ochsner’s response to these assertions is that Ms. Glass has
misinterpreted La. C.C.P. art. 531, and is relying on the pre-1991
amendment of said statute. Ochsner argues that La. C.C.P. art. 531 no longer
requires that the pending suits share the same cause of action. Ochsner
argues under Domingue, supra., that the Exception of Lis Pendens has the
same requirements as the Exception of Res Judicata, and is properly granted
when the suits involve the same transaction or occurrence between the same
parties in the same capacities. Domingue at 248. We agree.

The original petition, the instant suit and the third suit all involve the
same transaction or occurrence: Wayne Hick’s death. The original petition is
based on the negligent supervision that led to Wayne Hicks’s death while the
instant suit is based on the negligence of Ochsner and Dr. Summer in their
medical treatment of Wayne Hicks, which allegedly led to his death. The
third suit is also against Ochsner and Dr. Summer for medical malpractice.
Although Ms. Glass promulgates various theories of liability, she is bringing
survival actions and wrongful death claims in all three cases.

Furthermore, the application of the holding in Weber v. Charity



Hospital of Louisiana, 475 So.2d 1047 (La. 1985), also contributes to the
understanding that this case involves the same transaction or occurrence.
The Supreme Court in Weber rationalized that “a tortfeasor may be liable not
only for the injuries he directly causes to the tort victim, but also for the tort
victim's additional suffering caused by inappropriate treatment by the doctor,
nurse or hospital staff member who treats the injuries directly caused by the
tortfeasor.” Id. at 1050 citing Berger v. Fireman’s Fund Insurance Co., 305
S0.2d 724 (La. App. 4" Cir. 1974); Hillebrandt v. Holsum Bakeries, Inc.,
267 So.2d 608 (La. App. 4™ Cir. 1972); Hudgens v. Mayeaux, 143 So.2d 606
(La. App. 3" Cir. 1962); Restatement (Second) of Torts § 457 (1965).

The Supreme Court additionally recognized in Lambert v. United
States Fidelity and Company, 629 So.2d 328,329-330 (La. 1993), that the
solidary liability binding the original tortfeasor and the subsequently treating
health care providers in Weber granted the tortfeasor the right to seek
contribution from the health care provider.

The Weber and Lambert decisions hold tortfeasors liable for two types
of harms: 1.) the harm they directly caused and 2.) the subsequent harm
created by a health care provider(s) for which the tortfeasors are the but for
cause. Holding tortfeasors accountable for resulting harms that they are not

directly responsible for combines the original tort with the medical harm that



followed into one occurrence for liability purposes. Therefore, the resulting
harms suffered by plaintiffs must arise out of the same transaction or
occurrence in order for this Court to hold health care provider defendants
solidarily liable with the initial tortfeasor.

The second requirement has been met for all three of the cases
involving the death of Wayne Hicks. Moreover, Supreme Court case law
construes these cases as arising out of the same transaction or occurrence for
liability purposes.

The final requirement for obtaining an Exception of Lis Pendens is
proving that both or all cases are between the same parties in the same
capacities. Although Ms. Glass admits that she is the plaintiff in both the
original petition and the instant suit, she argues that there are two distinct
groups of principal defendants: 1) Magnolia School defendants in the
original petition, and 2) Ochsner and Dr. Summer in the present suit. She
challenges the district court's finding that the same parties requirement was
met because the claim filed against Ochsner and Dr. Summer in the original
petition was a Third Party Demand filed by the Magnolia School
defendants— not by her.

Ms. Glass also asserts that the holding in Domingue should be applied

to this case to resolve the Third Party Demand issue because the issues are



analogous. Ms. Glass maintains that the Court in Domingue found that
defendants who are third party defendants in the first suit cannot
successfully assert an Exception of Lis Pendens because a judgment in the
first suit would not have a res judicata effect on the plaintiff's claims against
them in the second suit.

Yet, this Court finds that Domingue is not applicable to the instant suit
with respect to the issue of the Magnolia School defendants' Third Party
Demand. The holding in Domingue was limited to the factual circumstances
of that case. In Domingue, we denied the defendants’ Exception of Lis
Pendens because of the involvement of several defendants in harming the
plaintiff over a twenty-year period. In that case, a finding of liability as to
one defendant would have left the issue of the other defendants' liability
unresolved. Domingue, 682 So.2d at 248.

Conversely, Ochsner argues that the identity of parties requirement is
met whenever the same parties, their successors, or others appear so long as
they share the same "quality" as parties, citing Welch v. Crown Zellerbach
Corporation, 359 So.2d 154, 156 (La.1978). Ochsner posits that the
Magnolia School defendants share the plaintiff status of Ms. Glass by virtue
of their contribution claim against Ochsner and Dr. Summer.

Ochsner argues that the principal defendants in the original petition



share plaintiff status with Ms. Glass because those defendants are subrogated
to the rights of Ms. Glass by virtue of their contribution claim against
Ochsner and Dr. Summer. Louisiana Civil Code Articles 1804 and 1805
define the right of contribution. Article 1804 states that "a solidary obligor
who has rendered the whole performance, though subrogated to the right of
the obligee, may claim from the other obligors no more than the virile
portion of each.” Article 1805 further expounds that:

A party sued on an obligation that would be

solidary if it exists may seek to enforce

contribution against any solidary co-obligor by

making him a third party defendant according to

the rules of procedure, whether or not that third

party has been initially sued, and whether the party

seeking to enforce contribution admits or denies
liability on the obligation alleged by plaintiff.

The fact that the origin of the right of contribution lies in the principle
of subrogation does not demonstrate that the Magnolia School defendants
share the same quality of party as Ms. Glass. Moreover, it is the very
existence of the Magnolia School defendants’ right to seek contribution that
distinguishes their status from that of Ms. Glass. The Magnolia School
defendants' right to pursue a contribution claim against Ochsner and Dr.
Summer through La. C.C. articles 1804 and 1805 automatically gives them

greater rights than Ms. Glass possesses.



Under La. R.S. 40:1299.47 (B), Ms. Glass was legally precluded from
simultaneously suing Ochsner and Dr. Summer while suing the Magnolia
School defendants because medical review panels had not yet been
impaneled to evaluate their actions. Ms. Glass had to wait until findings
were made before filing her original petition.

However, neither the Lambert holding nor La. C.C. articles 1804 and
1805 require alleged tortfeasors to wait for the impaneling or decision
making of medical review panels before filing their Third Party Demands.
The Supreme Court in Lambert, for instance, did not create requirements for
tortfeasors to fulfill in order to file their Third Party Demand. The
nonexistence of this requirement allows tortfeasors to proceed against health
care providers where the original plaintiffs are precluded. The Magnolia
School defendants, for example, were able to file their Third Party Demand
against Ochsner and Dr. Summer without having to wait for the impaneling
of the medical review panels.

A basic tenet of subrogation is that the subrogee has no greater rights
than the subrogor. Perkins v. Scaffold Rental and Erection Service, Inc., 568
S0.2d 549, 552 (La. 1990), citing, Bosch v. Cummings, 520 So.2d 721 (La.
1988); Theriot v. Bergeron, 552 So.2d 1 (La. App. 1%t Cir. 1989); La. Civ.

Code 1825, 1826; Complaint of Admiral Towing and Barge Co., 767 F.2d



243 (5" Cir. 1985). Nevertheless, in circumstances where the Lambert
holding and La. C.C. articles 1804 and 1805 are applicable, a tortfeasor’s
right to bind health care providers to litigation before the original plaintiff
can do so endows him or her with a greater privilege than the plaintiff
possesses. Thus, the Magnolia School defendants are not plaintiffs in the
same capacity as Ms. Glass in the original petition.

Additionally, the fact that Ms. Glass and the Magnolia School
defendants are not the same quality of parties was further evidenced by the
Twenty-fourth Judicial District Court’s granting of the Magnolia School
defendants’ Third Party Demand. Ochsner and Dr. Summer— in response to
the demand— filed no Motion of Prematurity. Had Ochsner and Dr. Summer
perceived the Magnolia School defendants to be plaintiffs possessing the
same qualities as Ms. Glass, they would have filed a Motion of Prematurity
against the original defendants as Ochsner did against Ms. Glass in the
instant suit. Clearly, Dr. Summer and Ochsner did not interpret Ms. Glass
and the third party plaintiffs, the Magnolia School defendants, to be of the
same capacity from the onset of this suit.

In an effort to refute that the same quality of parties prong was
satisfied, Ms. Glass further argues that Dr. Summer particularly should not

have been granted an Exception of Lis Pendens because he was never served



with the Third Party Demand in the original petition. She asserts that ninety
days elapsed and no service was requested or effected on Dr. Summer. Ms.
Glass cites Bellard v. Lake Charles Memorial Hospital, 2000-1599,
(La.App. 3 Cir. 4/4/01), 787 So.2d 1017, which held that where service of
process was never affected by the plaintiffs on the defendants in the first
suit, then that proceeding becomes an absolute nullity. According to Ms.
Glass, Dr. Summer was never a party to the original petition; therefore, he
cannot raise an Exception of Lis Pendens because he is not a party to a
pending lawsuit.

Responding to the arguments of Ms. Glass, Dr. Summer avers that
Ms. Glass’ contention that there is no prior suit pending is without merit. Dr.
Summer posits that there is no dispute that the original petition is continuing
and that the third party defendants may be brought into that suit at any time.
He asserts that he has attended all the pre-trials and all of the hearings in the
original petition. Dr. Summer further contends that Bellard concerns a
unique fact pattern where none of the defendants were served and the first
suit was dismissed as to all parties. He asserts that Bellard is not applicable
to the instant suit. We agree.

Bellard is inapplicable to the instant suit. The Bellard case does not

address what procedure should be followed when a co-defendant or a third



party defendant is not served with service of process. Furthermore, in
Bellard, the first suit was declared a nullity as to all parties not just one
party. Thus, this Court declines to apply Bellard in this instance. Despite the
fact that Bellard is not applicable, Dr. Summer does not state whether he
was properly served with the Third Party Demand. His assertion that the
original petition is pending and that the third party defendants may be called
into that suit at anytime does not resolve the issue of whether he was served
with process in the original petition.

With regard to service of process, La.C.C.P. art. 6 (A) states:

A. Jurisdiction over the person is the legal power
and authority of a court to render a personal
judgment against a party to an action or
proceeding. The exercise of this jurisdiction
requires:

(1) The service of process on the defendant,
or on his agent for the service of
process, or the express waiver of citation
and service under Article 1201.

(2)The service of process on the attorney at
law appointed by the court to defend an
action or proceeding brought against an
absent or incompetent defendant who is
domiciled in this state.

(3)The submission of the party to the
jurisdiction
of the court by commencing an action or
by the waiver of objection to the
jurisdiction by failure to timely file the
declinatory exception.



La.C.C.P. art. 1201 further states:

A. Citation and service thereof are essential in all civil
actions except summary and executory
proceedings and divorce actions under Civil Code
Acrticle 102. Without them all proceedings are
absolutely null.

B. The defendant may expressly waive citation and
service thereof by any written waiver made part of
the record.

C. Service of the citation shall be requested on all
named defendants within ninety days of
commencement of the action. When a
supplemental or amended petition is filed naming
any additional defendant, service of citation shall
be requested within ninety days of its filing. The

defendant may expressly waive the requirements
of this Paragraph by any written waiver.

In addition to submitting to a court’s jurisdiction by submitting a
written waiver, a party can also waive an objection to the jurisdiction by an
appearance of record. Poret v. Billy Ray Bedsole Timber Contractor, Inc.,
31531, p. 2 (La.App. 2 Cir. 1/22/99), 729 So.2d 632. An appearance of
record includes filing a pleading, appearing at a hearing, or formally
enrolling as counsel of record. 1d., citing, La. C.C.P. art. 1671, Official
Comment. Furthermore, under La. C.C.P. art. 6(3), supra., a court’s power
and authority to render a personal judgment against a party to an action or

proceeding must be based upon a party’s: 1) submission to the exercise of



personal jurisdiction by the court, or 2) waiver of the right to object to
jurisdiction by failing to timely file the declinatory exception. Pursuant to
La. C.C.P. art. 2593, all exceptions are to be filed prior to trial. International
Matex Tank Terminals v. System Fuels, Inc., 398 So.2d 1029, 1031 (La.
1981).

Although neither Dr. Summer's brief nor the record indicates whether
he was served with process of the original petition within ninety days, Dr.
Summer has conceded to the jurisdiction of the Twenty-fourth Judicial
District under either prong of La. C.C.P. art. 6(3). He submitted himself to
the Court’s jurisdiction by making appearances of record at the original
petition hearings. Moreover, Dr. Summer waived his right to object to the
Twenty-Fourth Judicial District Court’s exercise of personal jurisdiction
over him by not filing a Declinatory Exception of Lack of Personal
Jurisdiction before trial commenced on the original petition. Thus, Dr.
Summer is a party to the original petition, but he is not the same quality of
party as the Magnolia School defendants because he is a third party
defendant whose liability for the death of Wayne Hicks rests upon the
Magnolia School defendants being first found liable.

Dr. Summer and Ochsner’s final argument is that they will fall prey to

double indemnity if the Exception of Lis Pendens is denied and if the



Supreme Court denies the writ application in the original petition. Yet, the
case law supports the protection of Ochsner and Dr. Summer from double
indemnity should they be held liable by the Supreme Court.

Should Ms. Glass win on appeal in her original suit, she will be made
totally whole for her damages. The holdings of Weber and Lambert support
this analysis, for they grant plaintiffs the right to recover the total amount of
damages incurred from the tortfeasor because all of the alleged negligent
acts are construed as arising out of the same transaction or occurrence. Ms.
Glass would subsequently be barred from recovering additional damages
from Ochsner and Dr. Summer once she has been made whole in any
Louisiana court. However, granting an Exception of Lis Pendens without
weighing all possible factors would greatly harm Ms. Glass and prohibit her
from pursuing a viable claim against Dr. Summer and Ochsner in the event
the issue of their liability is not addressed by the Supreme Court.

DECREE

For the foregoing reasons, we reverse the judgment of the district
court granting the Exceptions of Lis Pendens filed by Alton Ochsner
Medical Foundation, Ochsner Clinic L.L.C., and Warren R. Summer, M.D.,

and hereby remand this matter for a hearing consistent with this opinion.



REVERSED AND REMANDED




