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Defendant. 

Hearing was held on the defendant's motion to suppress on November 13,2002. 

The State was represented by counsel, Neil Mclean, Esq., while the defendant was 

present and represented by counsel, Paul Sumberg, Esq. In his motion, the defendant 

challenges the stop of the defendant beyond that which was necessary based on a 

running light violation and asks the court to suppress evidence and statements. 

The defendant, accompanied by his wife and two friends, was operating a 

watercraft on lake Wesserunsett on the night of July 5,2008. Warden Miller, 

accompanied by Warden Cross was on a boating enforcement detail on the lake that 

clear and calm night and stopped the defendant's boat at approximately 9:45 because it 

was missing a port running light and a stern light. The warden, using his spotlight, 

pulled up to the starboard side of the boat and requested to see the boat's registration, 

which was not present, and conducted a check of the boat's safety gear, determining 

that the defendant had the requisite number of life jackets and appropriate safety gear 

on board. Although the defendant was not displaying the stem light, he had one in 

storage on board and retrieved it from storage and installed it in the warden's presence. 

Warden Miller, who was originally a boat width away from the defendant moved to the 



other side of his boat while discussing safety equipment with the defendant, close to 

Warden Cross who was holding onto the side of defendant's boat. 

From this location, which was within a few feet of the defendant and at times 

within two feet, the warden noticed the odor of alcoholic beverages coming from the 

defendant, noticed that his eyes were red and watery, and observed that the defendant 

was unsteady on his feet while he was moving around on his boat. Warden Miller 

asked the defendant if he had been drinking that night and the defendant said that he 

had not been drinking and that they were coming from a friend's house. When asked 

where he was headed, the defendant said he was going over by the cove, but pointed in 

a direction that was 90 degrees from the cove, and then pointed in a direction that was 

closer to the cove after the warden questioned the accuracy of the direction. Based on 

these observations, Warden Miller thought the defendant may be under the influence 

and decided to conduct some field sobriety tests. He boarded the defendant's boat so 

that most of the tests could be conducted there. He conducted a horizontal gaze 

nystagamous test and observed a lack of smooth pursuit when the defendant tried to 

focus on a stimulus moving in front of his eyes, onset of eye twitching (nystagamous) 

prior to 45 degrees and nystagamous at maximum deviation. According to the warden's 

training, these clues confirmed that defendant was under the influence. He was asked 

to recite a portion of the alphabet, which he accomplished successfully; and count from 

one number to another, which he failed to do successfully because he stopped 

prematurely. 

Next, the warden wanted to conduct a one legged stand test, but didn't think it 

could be done properly on the boat so he drove the defendant to shore in the Warden 

Service's boat to conduct the test there, leaving the defendant's companions floating on 

the lake in defendant's boat. While performing the test, the defendant put his foot down 
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more than four times, raised his hands for balance, did not count out loud as instructed, 

and put his foot down prematurely at the end of the test. Based on all of these 

observations, Warden Miller concluded that the defendant was impaired, placed him 

under arrest and arranged for him to transported to take a blood alcohol test. 

The defendant asserts that Warden Miller had no reason to conduct field sobriety 

tests, arguing that he did not have a reasonable arguable suspicion that the defendant 

was under the influence when he conducted the tests. Generally, in order to conduct 

field sobriety tests in an operating under the influence context, an officer must have an 

articulable suspicion, objectively reasonable in light of all the circumstances, that the 

defendant has been operating while under the influence. l State v. Wood, 1995 ME 165, 

662 A.2d 919. Defendant agrees that the initial stop due to the absence of required 

running lights was appropriate, as was the warden's request to see life jackets. Before 

conducting field sobriety tests in this case, Warden Miller had smelled the odor of 

intoxicating liquor coming from the defendant's breath, noticed that his eyes were 

watery and red and also noticed that the defendant had difficulty moving around in his 

boat. He was able to make these observations from a distance of a few feet and, at times, 

from a distance of two feet. Furthermore, the warden noticed that the defendant 

pointed in the wrong direction in trying to point toward his camp when asked where he 

was going, and when given a chance to point again, the defendant pointed in a 

It could be argued that because the warden entered the defendant's boat to conduct the tests, an 
act that is a greater intrusion than conducting the tests in a public location, probable cause was 
required to justify the entry. This has not been argued and the court has found no authority for 
the position. A warden's other options under these circumstances would be to invite the 
defendant onto the warden's boat, or go to a neutral site. Inviting the defendant onto the 
warden's boat as a matter of course is ill advised because of safety issues that could arise during 
the boarding process, and going to a neutral site in every situation could be impractical, present 
safety issues of its own, and could be considered to be as intrusive as entering the defendant's 
boat. 



direction closer to his camp, but failed to point at it. Warden Miller also could have 

believed that the defendant was not telling the truth in saying he had not been drinking, 

because the defendant smelled of alcoholic beverage. Based on this information 

available to the warden, the court finds that it was objectively reasonable for him to 

suspect that the defendant had been operating a watercraft while under the influence. 

Upon completion of the field sobriety tests, the court finds that Warden Miller 

had probable cause to arrest the defendant for operating a watercraft under the 

influence and to compel him to take a test to determine his blood alcohol content. This 

conclusion is based on the observations supporting articulable suspicion, the horizontal 

gaze nystagamous test clues, and the premature stop in completing the counting 

backwards test. The fact that the defendant successfully recited a portion of the alphabet 

as requested does not overcome the significance of the other test results and 

observations. Before completing the tests, warden Miller determined that he needed to 

be on dry land to administer the one-legged stand test acknowledging that it would not 

be fair to conduct a balance test on a boat in the lake. He had the defendant enter his 

boat and they went ashore and conducted this test in front of a camp. Although the 

surface conditions for the test were not ideal, conditions were not so deficient as to 

invalidate the results, especially when considers how poorly the defendant performed.2 

This result further confirmed the existence of probable cause. 

2 Again, it could be argued that being taken to the shore is a greater intrusion than experienced 
during the ordinary administration of field sobriety tests, and more than articulable suspicion is 
required to support the intrusion. Without indicating its agreement with the proposition, the court 
finds that information known by the officer by this time also satisfied a requirement of probable 
cause if that standard were imposed. 



Based on the foregoing, the Court finds that Warden Miller had a reasonable 

articulable suspicion that the defendant was operating a watercraft while under the 

influence that justified having the defendant submit to field sobriety tests. Upon 

concluding the tests, the suspicion grew to the level of probable cause, supporting the 

defendant's arrest. The defendant's motion to suppress is DENIED. 

The clerk is directed to incorporate this Order in,to 2~~~---

January 23,2009 _'~~ 
William Anderson 

Superior Court Justice 
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