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In this action plaintiffs Karen Callaghan and Burton Edwards, who are part-time 

employees of the City of South Portland, challenge the constitutionality of certain 

provisions of a South Portland personnel policy that restrict the ability of city 

employees to run for the school board or to engage in certain political activity 

supporting or opposing candidates for the school board. 

Before the court is plaintiffs' motion for summary judgment. In response, South 

Portland argues that summary judgment should be granted in favor of the City. See 

M.R.Civ.P. 56(c). Neither party argues that there are any factual disputes requiring a 

trial. 

1. Summary Judgment 

Summary judgment should be granted if there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law. In considering a 

motion for summary judgment, the court is required to consider only the portions of the 

record referred to and the material facts set forth in the parties' Rule 56(h) statements. 

E.g., Johnson v. McNeil, 2002 ME 99 <JI 8, 800 A.2d 702, 704. The facts must be considered 

in the light most favorable to the non-moving party. Id. Thus, for purposes of 



summary judgment, any factual disputes must be resolved against the movant. 

Nevertheless, when the facts offered by a party in opposition to summary judgment 

would not, if offered at trial, be sufficient to withstand a motion for judgment as a 

matter of law, summary judgment should be granted. Rodrigue v. Rodrigue, 1997 ME 99 

9I 8, 694 A.2d 924, 926. 

2. Material Facts 

The following facts are undisputed: 

Plaintiff Karen Callaghan has been employed as a part-time librarian in the South 

Portland Library Department since 2001. Callaghan was elected to the South Portland 

School Board in 2007. 

On November 15, 2010 South Portland, which had previously banned municipal 

employees from seeking election to the City Council or engaging in political activity in 

connection with municipal elections, extended those prohibitions to bar political 

activity by city employees in connection with school board elections. It did so by 

amending its personnel policy in November 2010 to prohibit municipal employees from 

seeking or accepting nomination or election to any position on the school board, from 

"using the influence of their employment capacity for or against any candidate" for the 

school board, from signing or circulating petitions or campaign literature in connection 

with school board elections, and from soliciting or receiving any contributions or 

"political service ... for any political purpose pertaining to South Portland city and 

school government." See November 2010 Personnel Policy at 33, Section X(B), 

Conditions of Employment- Political Activity (Exhibit 2 to Gailey A££.). 

Shortly after that amendment, there was a vacancy on the school board when a 

member of that board resigned. At that time plaintiff Burton Edwards, who is a part-
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time employee in the City's Parks and Recreation Department, expressed interest in 

being appointed to the vacancy by the City Council. The City Clerk, Susan Mooney, 

pointed out the prohibition contained in Section X(B) of the November 15, 2010 

personnel policy, and Edwards decided not to seek appointment. 

In the summer of 2011 Callaghan collected signatures to place herself on the 

ballot to be re-elected to the school board. On September 16, 2011 the City Clerk -

relying on the amendment to Section X(B) -advised Callaghan that because she had not 

resigned her City employment, her name would not be placed on the ballot. 

Three days later - after communications between Callaghan's attomey and an 

attomey for the City- the City Manager informed Callaghan by letter that the City did 

not agree with Callaghan's arguments that the City personnel policy was 

unconstitutional as applied to Callaghan's re-election to the school board. However, 

the City Manager's letter added that he recognized that an argument could be made 

that, as a serving member of the school board, Callaghan was "grandfathered" from the 

prohibition contained in the amended personnel policy and concluded, 

For now, I am willing to give you the benefit of the doubt and to 
not further pursue the application of amended Section X(B) of the 
City's Personnel Policy to you at this time. 

Approximately one week later, Callaghan and Edwards filed this action and 

sought a TRO. Callaghan argued that her right to run for the school board should not 

depend on the discretion of the City Manager, and Edwards argued that his right to 

participate in any campaigning relating to school board elections was being chilled by 

South Portland's policy. By order dated October 27, 2011, the court ruled that there was 

insufficient urgency to justify a TRO but that a preliminary injunction hearing would be 

scheduled. However, plaintiff's counsel thereafter advised the court that because none 

3 



of the candidates for school board were opposed, a preliminary injunction hearing was 

not necessary. 

Callaghan was subsequently elected to a second term on the school board at the 

November 8, 2011 election. That term began on December 5, 2011. 

On November 21, 2011 the City issued an amended Personnel Policy which 

changed the November 2010 policy in several respects that are pertinent to this action.1 

The November 2011 policy continued the prohibition on City employees seeking 

nomination or election to the school board. It no longer prohibited city employees from 

signing petitions but retained the prohibition on circulating petitions and campaign 

literature for "any City elective office" (defined to include School Board as well as City 

Council elections) and retained other restrictions on political activity relating to school 

board elections? 

Section X(B) of the policy, as amended and currently in effect, provides as 

follows: 

B. Political Activity 

While in the employ of the City, an employee shall not: 

(1) seek or accept nomination or election to any South Portland 
elective office (i.e., City Council or School Board) 
(hereinafter "City elective office"); 

(2) use the influence of his or her employment capacity for or 
against any candidate for any City elective office; 

1 The parties devote some effort to the issue of whether this lawsuit was in any way a catalyst 
for the November 2011 amendments to Section X(B) of the Personnel Policy. This issue may 
become relevant to any future application for attorneys' fees but is irrelevant to the question of 
whether the City's Personnel Policy- as amended in November 2011 -passes constitutional 
muster. In determining whether plaintiffs are entitled to equitable relief, the court is obliged to 
consider the Personnel Policy in its current form. Cf United States v. The Schooner Peggy, 5 U.S. 
103, 110 (1801). 
2 The previous policy had applied more broadly to activity "for any political purpose." See 
Gailey Aff Ex. 2 at 33. The prior policy thus would have applied to school referenda as well as 
candidate elections. The policy currently in effect applies only to candidate elections. 
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(3) circulate petitions or campaign literature for any City 
elective office; 

(4) solicit or receive subscriptions, contributions or political 
service from any person for or against any candidate for any 
City elective office; or 

(5) use City facilities, equipment, materials or supplies to 
communicate, organize, assist or advocate for or against any 
candidate for any county, state, federal or City elective office 
regardless of whether he or she is on or off duty. 

Subsections (1) through (4) above shall not apply to any City 
employee holding City elective office if that term commences on or 
before December 5, 2011, subject, nonetheless, to the limitations in 
subsection (5) above and in the City Charter; provided, however, 
that subsections (1) through (5) above shall apply to any City 
employee whose City elective term of office would commence on or 
after December 6, 2011. 

This provision is not to be construed to prevent City employees 
from becoming, or continuing to be, members of any political 
organization; from attending political organization meetings; from 
donating personal time, services or resources to a political cause; 
from expressing their views on political matters; or from voting 
with complete freedom in any election. 

Employees who are working directly or indirectly under a federal 
funding status must check with the Hatch Act Unit of the U.S. 
Office of Special Counsel as to the extent to which participation in 
state or federal political activity is allowed under Federal law. 

Gailey A££. Exhibit 3 at 37-38. 

The personnel policy in question applies to all employees appointed by the City 

Manager or his designees unless otherwise provided in collective bargaining 

agreements, the City Charter, or state or federal law. See Gailey A££. Ex. 3, Section II(A). 

It does not apply to school department employees, who are under the direction of the 

school superintendent. See 20-A M.R.S. § 1055(10).3 

School board elections, like other municipal elections in South Portland, are non-

partisan. The school board's function is to manage the schools. 20-A M.R.S. § 1001(2). 

3 The record in this case contains no information with respect to any restrictions that may exist 
on the political activities of school department employees, and this order does not address any 
issues that may exist with respect to such political activities. 
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This involves setting school policies, submitting an annual school budget for approval 

by the City Council, and selecting and discharging the school superintendent. Gailey 

Aff. <[ 17; 20-A M.R.S. §§ 1001(3), 1052. Aside from the School Superintendent, school 

board members do not have direct management or supervisory authority over other 

employees of the school department. More importantly for purposes of this case, school 

board members have no management, supervisory, or policy authority over the City 

Manager or any of the city employees who are subject to the South Portland Personnel 

Policy that is the subject of this action. 

There is some interaction between the school board and the City Manager with 

respect to the school budget and the issuance of debt on behalf of the school 

department, and the City Manager is entitled to request budget estimates and other 

financial reports from the school board. Gailey Aff. CJICJI 18-19. 

The City Manager has no supervisory authority over school board members in 

their school board capacity. However, if school board members are also city employees 

(as in the case of Callaghan), the City Manager could be involved at the final step in the 

grievance process if disciplinary proceedings are ever brought against a city employee 

who was also on the school board. Gailey Aff. CJI 14. 

Finally, there are also some functions and costs that are shared by the school 

department and other municipal departments. There is one outside auditor for both 

school and city finances, and there is one workers compensation insurer for both the 

School Department and other municipal departments. The City makes bulk purchases 

for the School Department as well as other municipal departments, and certain 

information technology functions of the School Department and other municipal 

departments are in the process of being consolidated. Gailey Aff. CJICJI 21-22, 24. 
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3. Standing 

No party has raised the issue of standing or suggested that plaintiffs lack 

standing in this case. Although Callaghan, based on her recent election, is expressly 

exempted from Section X(B) of the personnel policy with respect to her current term on 

the school board that began on December 5, 2011, she will be subject to Section X(B) if 

she seeks another term in 2014. If a vacancy occurs on the school board before the next 

municipal election, the issue of whether someone who is a city employee could seek or 

accept the position would immediately arise, as it did when Edwards expressed interest 

in a vacancy in December 2010.4 Moreover, city employees who are not themselves 

seeking election to the school board but who might have children in the schools and 

who might therefore wish to engage in political activity on behalf of school board 

candidates are also prohibited from circulating petitions or campaign literature and 

soliciting or receiving contributions or "political service" for any school board 

candidate. See Personnel Policy as amended November 2011, Section X(B)(3), (4).5 

Because seeking election to the school board and circulating campaign literature 

for school board candidates are unquestionably First Amendment activities and since 

4 In the event of a vacancy, the City Charter provides that the City Counsel shall elect a member 
to serve until the next regular municipal election, at which time all of school board members 
shall be elected by the voters. See City Charter, Art. IX§ 904. 
5 The existing policy prohibits circulating petitions or campaign literature in connection with a 
school board election and also prohibits soliciting or receiving contributions or "political 
service" in connection with such elections. At the same time the policy allows city employees to 
devote "personal time, services or resources to a political cause" - which would appear to 
include school board elections. Given the principle that restrictions on First Amendment rights 
are narrowly construed, the personnel policy can therefore be interpreted to allow city 
employees to contribute their time to a school board election, presumably by campaigning for 
school board candidates - so long as they do not circulate any campaign literature for those 
candidates. This is a difficult distinction to defend. With respect to contributions, the policy 
would appear to allow city employees to make contributions ("donate resources") to school 
board candidates but not to solicit or receive such contributions. 

The City may have intended to preclude any contributions or campaign activity in 
connection with municipal or school board elections- allowing such activity only with respect 
to other elections- but the existing policy does not draw that distinction. 
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the existence of Section X(B) will certainly deter such activities, 6 city employees such as 

Callaghan and Edwards are entitled to know if the city may validly regulate such 

activities under Section X(B). It also makes sense to resolve this issue before a school 

board election is imminent. Once an election is imminent, the personnel policy will have 

a chilling effect on the First Amendment rights of city employees who may wish to be 

involved in school board elections, and it is appropriate to resolve the validity of that 

policy in advance. 

4. Standard of Review 

There is no dispute that running for an elective school board position constitutes 

First Amendment activity. There is also no dispute that circulating petitions and 

campaign literature in connection with a school board election constitutes First 

Amendment activity. Finally, soliciting persons to make contributions to or engage in 

campaigning for a candidate for school board constitutes First Amendment activity. 

Section X(B) of the Personnel Policy thus directly restricts First Amendment rights. 

The dispute between the parties concerns the degree of judicial scrutiny to which 

Section X(B) should be subjected. Plaintiffs argue for strict scrutiny. The City argues 

that the court should instead engage in the balancing test first enunciated by the U.S. 

Supreme Court in Pickering v. Board of Education, 391 U.S. 563, 568 (1968). The court 

agrees with the City on this issue. 

As the U.S. Supreme Court stated in United States v. National Treasury Employees 

Union, 513 U.S. 454 (1995), government employees "have not relinquished the First 

Amendment rights they would otherwise enjoy as citizens." 513 U.S. at 465, quoting 

6 In this respect, Edwards's experience in December 2010 is instructive. He expressed interest 
in a school board vacancy until he was advised that the City's Personnel Policy restricted city 
employees from seeking or accepting seats on the school board. 
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Pickering, 391 U.S. at 568. However, the court went on to recognize that restraints may 

be placed "on the job-related speech of public employees that would be plainly 

unconstitutional if applied to the public at large." 513 U.S. at 465. 

As the Supreme Court concluded in United States v. National Treasury Employees 

Union, a court considering the validity of a restraint on the First Amendment rights of 

government employees "must arrive at a balance between the interests of the employee 

[in engaging in First Amendment activity] and the interest of the State, as an employer, 

in promoting the efficiency of the public services it performs through its employees." 

513 U.S. at 465-66, quoting Pickering, 391 U.S. at 568. 

Pickering involved the question of whether an employee could be disciplined for 

First Amendment activity, and many of the cases applying the Pickering test have 

involved a similar disciplinary context. E.g., Connick v. Myers, 461 U.S. 138 (1983). In 

contrast, where a government has instituted a broadly drawn rule that constitutes a 

prior restraint on the First Amendment activity of its employees, the Supreme Court has 

placed a greater burden on the government to justify the restrictions in question. United 

States v. National Treasury Employees Union, 513 U.S. at 468 ("the Government's burden is 

greater with respect to [a sweeping] restriction on expression than with respect to an 

isolated disciplinary action"); see id. at 466-68. 

Under the Pickering balancing test, the government must show that the First 

Amendment rights of its employees are outweighed by the potential impact of the First 

Amendment activity in question on the "actual operation" of the government entity. 

513 U.S. at 468, quoting Pickering, 391 U.S. at 571. In making this showing, the City of 

South Portland must meet a greater burden of justification under the National Treasury 

Employees Union decision because this case involves a broad prohibition on political 

involvement in school board elections. 
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5. Application of the Balancing Test 

The governmental interests offered to justify restriction of political activity by 

governmental employees, as articulated in the Gailey affidavit (<J[ 16) and in cases such 

as Magill v. Lynch, 560 F.2d 22, 27-29 (1st Cir. 1977) (Coffin, J.), include the following: 

1. to prevent the appearance or reality of allowing governmental 
decisions to be influenced by political party affiliation; 

2. to avoid the danger that governmental employees might be molded 
into a political machine- a source of manpower and support for 
partisan purposes or to serve the interests of incumbents; 

3. to ensure that governmental employees are evaluated on their 
merits, free from political coercion from their superiors and from 
any incentive to engage in political activity in order to obtain 
advancement or other reward; 

4. to prevent the disruption that might result if a governmental 
employee runs against someone who supervises that employee or 
runs for an office that would exert authority over that employee's 
supervisor; 

5. to prevent any employee pressure on a governmental employee's 
personal political decisions; 

6. to prevent governmental employees from using their governmental 
positions or governmental resources (such as their government 
computers or telephones) to influence or to attempt to influence 
local elections; 

7. to prevent governmental employees from engaging m political 
activity on "company time"; and 

8. to prevent citiz~ns from being subject to politicking at city offices. 

The interests identified above, particularly those enumerated as (1), (2), and (3), 

have been found to outweigh the First Amendment interests of governmental 

employees in cases where partisan political activity is involved. See Magill v. Lynch, 560 

F.2d at 25-26, citing Civil Service Commission v. National Association of Letter Carriers, 413 

U.S. 548 (1973), and Broadrick v. Oklahoma, 413 U.S. 601 (1973). The same result would 

obtain in a situation where, even though elections are nominally non-partisan, political 

10 



parties endorse candidates and there is considerable partisan involvement in the 

electoral process. See Magill v. Lynch, 560 F.2d at 26-27; id. at 29 ("government may 

constitutionally restrict its employees' participation in nominally non-partisan elections 

if political parties play a large role in the campaigns"). 

In the case at bar, there is no evidence that political parties play any role in South 

Portland municipal elections, let alone in school board elections. Accordingly, the 

strongest arguments for restricting political activities by governmental employees are 

absent here. Nevertheless, some courts have held that even in truly non-partisan 

elections a municipality may restrict the political activities of its employees. See 

Wachsman v. City of Dallas, 704 F.2d 160, 167 (5th Cir. 1983). Other courts have taken a 

contrary view. See Fangman v. City of Cincinnati, 634 F.Supp.2d 872 (S.D. Ohio 2008). 

Even in cases where restrictions on non-partisan political activity have been 

upheld, however, the controlling rationale is a concem that govemmental employees 

will be pressured to work for the re-election of mayors or city councilmen, that 

governmental employees will be pressured to contribute to the campaigns of mayors or 

city councilmen, that governmental employees will discriminate based on the political 

allegiances of the mayors or city councilmen to whom they report, and that citizens will 

be exposed to politicking by governmental employees. See Wachsman, 704 F.2d at 166-

67. 

Concems of this nature may justify South Portland's ban on political activity by 

city employees in connection with city council elections, a ban which has been in effect 

without challenge for at least 10 years. See Gailey Aff. <JI 19? Those concerns, however, 

are highly attenuated when applied to city employees seeking to run for the school 

7 The application of the South Portland Personnel Policy to city employees who may wish to 
participate in City Council elections is not before the court, and the court expresses no view on 
that issue. 
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board or seeking to distrib_ute campaign literature in connection with non-partisan 

school board elections. School board members do not have any supervisory authority 

over municipal employees. While city council members would conceivably have the 

ability to enlist city employees to engage in political activity on their behalf, no such 

argument can be made with respect to city employee participation in school board 

elections. 

The court is not aware of any evidence of record, any historical evidence, or any 

suggestion that municipal employees not answerable to the school board might be 

influenced in the performance of their municipal duties by school board politics or that 

they might be coerced, rewarded, or penalized in their municipal jobs based on their 

participation or non-participation in school board elections. Moreover, municipal 

employees running for the school board or engaging in campaign activity in connection 

with school board elections do not present the potential for disruption that may exist if 

an employee were to run against one of his or her supervisors. See Magill v. Lynch, 560 

F.2d at 29. 

While the City Manager also has no authority over school board members, the 

City points out that the City Manager could be involved in disciplinary proceedings 

involving city employees, and the City Manager has stated that it would likely be 

"awkward" if he had to uphold or overturn disciplinary action over a municipal 

employee who was also an elected school board member. Gailey Aff. <IT 14. The short 

answer is that this perceived "awkwardness" is not sufficient to justify restricting the 

First Amendment rights of municipal employees who want to participate in school 

board elections. Given that the City Manager has no supervisory authority over the 

school board and vice-versa, any conceivable "awkwardness" that might arise in a 
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disciplinary situation does not raise the kind of concerns that have been found to justify 

restrictions on the First Amendment rights of government employees. 

The court sees no reason why- in cases where the City Manager is called upon to 

consider a disciplinary issue relating to a municipal employee8
- the City Manager's 

decision would be subject to any different considerations in the case of a municipal 

employee who happened to be a school board member than in the case of any other 

municipal employee. The City's argument is even more attenuated in the case of 

discipline involving a city employee who was not a member of the school board but 

who had merely distributed campaign literature for a school board election. 

While the City Manager also sees a potential for "awkwardness" because the 

City Manager has the authority to request budget estimates and financial reports from 

the school board, Gailey Aff. <IT 23, the alleged awkwardness in that situation is not 

apparent to the court. Finally, although the City has placed a considerable amount of 

information in the record with respect to sharing of certain functions and costs by the 

school department and other municipal departments, none of that interaction, as it is 

described by the City, poses any potential for politically compromising the efficiency of 

municipal govemment.9 

In sum, applying the Pickering balancing test under the circumstances of this 

case, the justifications offered by the City do not outweigh the First Amendment rights 

of city employees who wish to be involved as candidates in non-partisan school board 

8 There is no evidence in the record as to how frequently or rarely the City Manager is called 
upon to exercise his authority as the final step in the grievance process. 
9 In defense of its policy, South Portland points out that other municipalities have adopted 
similar policies. Just because South Portland is not alone in crafting broad restrictions 
applicable to school board elections as well as other municipal elections does not make its 
policy constitutional. Moreover, not all of the personnel policies cited by the City support its 
position. The City of Portland, for instance, allows its employees to seek nomination or election 
to "any non-partisan office in municipal government (i.e. City or school office)." Exhibit P-2 to 
Affidavit of Portland City Clerk Katherine Jones, Section IX(A) (emphasis added). 
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elections or who merely wish to engage in campaign activity in connection with those 

elections. 

That does not, however, invalidate the extension of the City's personnel policy to 

school board elections in its entirety. The City is not entitled to prevent municipal 

employees from seeking or accepting nomination or election to the school board, from 

circulating petitions or campaign literature on their own time in connection with school 

board elections, or from soliciting or receiving contributions or political service on their 

own time in connection with school board elections. See Personnel Policy (as amended 

November 2011), Section X(B)(l), (3), and (4). However, the City is fully entitled to 

prohibit its employees from using "the influence of his or her employment capacity" for 

or against any candidate for the school board. Section X(B)(2). The City is also entitled 

to prohibit the use of city facilities, equipment, or supplies in connection with any 

election for the school board, Section X(B)(5), and it is entitled to prohibit any 

politicking during an employee's working hours. 

6. Management Rights Provision 

The plaintiffs also have raised an issue with respect to the management rights 

provision in the personnel policy. Callaghan's original argument was that although the 

City Manager had informed her that he had decided that she would be grandfathered 

"for now", her right to run for election to the school board should not be subject to the 

unfettered discretion of the City Manager. That issue, however, is now moot in light of 

the November 2011 amendments to the personnel policy, which clarify that the City 

Manager does not have authority to waive the restrictions on political activity contained 

in Section X(B). See Gailey Aff. Ex. 3, Section II(B). 
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The entry shall be: 

Plaintiffs' motion for summary judgment is granted in part. 

For the reasons set forth above, it is hereby ORDERED, ADJUDGED AND 

DECREED that Subsections (1), (3), and (4) of Section X(B) of the City of South Portland 

Personnel Policy, as amended in November 2011, are invalid and unenforceable to the 

extent that those subsections may be applied (a) to preclude employees subject to that 

policy from seeking nomination or election to the South Portland School Board, (b) to 

prohibit such employees from circulating petitions and campaign literature on their 

own time in connection with School Board elections, and (c) to prohibit such employees 

from soliciting or receiving contributions or political service on their own time for or 

against any candidate for the School Board. 

Accordingly, the City of South Portland is hereby permanently enjoined from 

enforcing subsections (1), (3), and (4) of Section X(B) of the City Personnel Policy as 

against employees subject to that policy who may seek nomination or election to the 

South Portland School Board or who, on their own time, may circulate petitions or 

campaign literature in connection with School Board elections or solicit or receive 

contributions or political service for or against any candidate for the School Board. 

Subsections (2) and (5) of Section X(B) shall remain applicable to School Board 

elections and are not subject to this injunction. This order shall not in any way affect the 

validity or enforceability of any portion of Section X(B) in connection with elections to 

the City Council or any elective office other than the School Board. 

The clerk is directed to incorporate this order in the docket pursuant to Rule 

79(a). 
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Dated: April L I , 2012 

~ 
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Thomas D. Warren 
Justice, Superior Court 
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