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After ajury trid inthe Circuit Court for Batimore City, petitioner was convicted of first degree
murder, dong with various handgun offenses, for which he was sentenced to lifeimprisonment without the
possihility of parole. Thevictimwas petitioner’ sgirlfriend, Makea Stewart. One of thewitnesseswho
testified againg petitioner washiswife, Jennifer SdlersBrown, and, in the course of her testimony, she
stated that, on the night of the murder, petitioner confessed to her that he had killed Ms. Stewart.

Petitioner complainsthat that testimony wasinadmissible under Maryland Code, § 9-105 of the
Courtsand Judicid Proceedings Article, (CJP), which providesthat “[o]ne spouseis not competent to
disclaseany confidential communi cation between thespousesoccurring during their marriage” Correctly
regarding hisinculpatory statement to Ms. Brown as aconfidential communication made during the
marriage, petitioner contendsthat hiswifewas, indeed, “incompetent” totestify regardingit.* Despitethe
language of the atute, the State views 8§ 9-105 not asrendering aspouse“incompetent,” but asproviding
petitioner with aprivilegeto predudetesimony regarding confidentid marital communications, aprivilege
that canbewaved. Inthiscass, it argues, the privilege waswaived by petitioner’ s contention, expressed
a different timesthroughout thetrid, that hiswifewas, infact, thekiller — that shekilled Ms. Stewart out
of jedousy. The State urgesthat, when adefendant assartsa“my spousedidit” defense, heor shewaives
any privilege under the statute to prevent the spouse from rel ating otherwise confidential marital
communications in response to that accusation.

Inaffirming petitioner’ sconvictions, the Court of Specia Appedls, in an unreported opinion,

accepted the State sargument. Over adissat, it held flatly thet 8 9-105 providesaprivilege, not an actud

! For ease of sentence structure, we shdl occasiondly use theterm “incompetent” in place of the

statutory term “not competent.” We regard the terms as synonymous.



incompetence, and thet the privilege“iswalved by thecrimina defendantswho, ether persondly or through
counsel, present a‘my spouse did it’ theory of defense.” We granted certiorari to review that
concluson. Wesghdl hold that (1) § 9-105 does not render apouseincompetent” to testify regarding
confidential marital communicationsbut rather establishesaprivilege on the part of the person making the
communication to preclude tesimony by the person’ s spousethat disclosesthecommunication, (2) the
privilege may bewaived by the person, but (3) it was not waived inthiscase. Accordingly, weshall

reverse the judgment of the Court of Special Appeals.

BACKGROUND

Makea Stewart was found dead around 3:30 am. on Sgptember 10, 1995 in an dleyway behind
3326 GwynnsFdlsParkway, in Bdtimore City. She had been shot eight timeswith a.380 cdiber handgun
that was owned by petitioner and was|ater recovered from hiscar. Petitioner’ sfingerprintswerefound
on themagazine of theweapon. A witness, Jerry Manns, reported hearing gunshotsfrom hiskitchen
window at gpproximately thetimeof Ms Stewart’ sreported desth. From hiswindow, he saw an African-
American maein histwentiesleavethedley and drive off inasmal two-door car withamafunctioning
muffler. He saw the same man return ashort timelater withagunin hishand. Mannsheard asingle
gunshot and then saw theman get back into hiscar and leave. It waslater established that petitioner, an
African-American mae, drove atwo-door Mazdawith afaulty muffler. Near Ms. Stewart’ sbody
Detective Barlow discovered her pager, which showed that severd cdlshad been madeto thepager from
acellular phone later found in petitioner’ s possession.

Ms Stewart’ smother, Il Sullivan, informed Detective Barlow that Ms Stewart had been having
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an afar withamarried man named Kath, that her daughter told her two days before the murder thet she
(Ms. Stewart) was pregnant with Keith’ s baby and that she was going to confront Keith about the
pregnancy. A friend of Ms. Stewart, Cassandra Green, tedtified at trid that she overheard Ms. Stewart
tdling petitioner that shemight be pregnant and that petitioner told thevictim that heknew shewas pregnant
and that she had adecisonto meke. Genetic tests confirmed thet, &t the time of her degth, Ms. Stewart
was pregnant with petitioner’s child.

The State stheory wasthat petitioner, from the very inception of hismarriageto Ms. Brown, was
romanticaly involved with Ms. Stewart, that Ms. Stewart became pregnant asaresult of the affair, thet
petitioner ing sted that she abort the pregnancy, that sherefused, and that hekilled her because hefeared
that the pregnancy would wreck hismarriage. Petitioner made clear, both a the outset and throughout the
trid, that hisdefensewas basad on the propogtion thet hiswife, who wasaware of hisaffar withthevictim
and had threstened bath him and the victim in the padt, killed thevictim out of jealousy. Heassarted that
position to the court in arguing apre-trial motion, he assarted it to the jury in hisopening Satement, he
implieditinhisowntestimony andinthecraoss-examination of someof the State switnesses and heagain
asserted it more directly in closing argument.

Initscase-in-chief, the State called M's. Brown, who recounted that she and petitioner were
married on August 20, 1994, and that on September 9, 1994 — the day they sgned aleaseon thelr new
gpartment — she discovered apicture of Ms. Stewart in petitioner’ s car and thus learned that hehad a
girlfriend. Theproblemwasexacerbated by thefact that Ms. Stewart continued to call petitioner, which
led to arguments between him and Ms. Brown. Ms. Brown had anumber of conversationswith Ms.

Stewart, complaining about her callsto petitioner. They weredl “heated discussons,” shesaid. Atone
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point, when petitioner said that he had adoctor’ s gppointment and would be late, Ms. Brown discovered
him and Ms. Stewart together at abowling alley, which led to another argument and to Ms. Brown
throwing a bottle at the victim. All of this testimony was admitted without objection.

Ms. Brown then testified that on September 9, 1995 — the night of the murder — petitioner
returned home at around 4:00 am., that she asked him where he had been and thet herefused to tell her.
Ms Brown then got into an argument with petitioner about histalking with thevictim. Inresponsetothe
question, “What happened then,” Ms. Brown said, gpparently to everyone ssurprise, “Hetold mehekilled
her and | didn’t believe him.”

Counsd immediately clamed surprise and complained that the State had failed to disclose this
inculpatory statement. The court reserved on counsd’ simplicit objection but noted that it was “not
persuaded that it' sexdudableat thispoint,” gpparently becausetheadmisson, whichwasnotindudedin
thewritten satement Ms. Brown had given to the police, was not onemadeto a State agent. Thefocus
was solely on the alleged non-disclosure, the court Sating thet it had “ heard nothing to indicate thet it's
something that the State was mandated to warn you about in advance, badicdly.” Petitioner requested “a
continuing objectionto theentirelineof questioning,” without specifying any other basisfor the objection.
Ms. Brown then repeated that petitioner told her that he had killed the victim. She added:

“I didn't bdlievehim so | asked himwhy and whereand hesaid that . ...
hedid it because | dwaysharassed him about her and hetold her that she
would dways be around, shewouldn’t |leave him done and shewas't
going anywhere s0 hekilled her and then | asked him, well, where, he
wouldn’'t tel me. | said well, where syour gun? Hewouldn't tell me.
Andthen| asked him how and hewouldn't tell me. He said theless|

knew the better it wasfor himand | told him that hewasgoingtojal and
he said | know, and that wasiit.”



Ms. Brown recounted two additiona conversations. Later that evening, they learned from
televison newsthat two bodies had been found, “and | asked if one of themwasher and hesad yes. |
sadwhich one, hewouldn't tdl me” At some point during the next five days, Ms. Brown put petitioner
out of thegpartment. After petitioner wasarrested, Ms. Brown said that she and petitioner talked about
the murder on several occasions:

“[Olnonevist | asked himif shecried and hetold mehedidn’t know and
he told me what hgppened and that he was scared and when sheturned
towalk away he started shooting and he couldn’t stop, and that wasit.
And then | asked him over the phoneif he ever thought about her and he
sad only different waysthat it could have been done, referring to how she
died.”

Atthecondusonof Ms. Brown' stesimony, petitioner, for thefirg time, called the court’ sattention
to 8 9-105, arguing that, until the statement was“blurted out,” there was no occasion to raise the
confidentidity issue Althoughinitialy admonishing counsd for not having raised thet objection eatlier, the
court waseventualy convinced that “[t]hisisacompetency issue” — not aprivilege— and that, because
the defense was previoudy unaware of theadmission, it could be excused for not having raised theissue
edlier. Itthereforeindructed thejury that thetestimony wasstricken. Following further discussonata
later point inthetrid, however, the court recongdered that ruling. Relying on Harrisv. Sate, 37 Md.
App. 180, 376 A.2d 1144 (1977), inwhich the Court of Special Appeasheld that the exclusionary
provison of § 9-105 did not apply when the confidential communication “conditutes athreat or crime
againg the other spouse,” id. a 184, 376 A.2d at 1146, the court ultimately concluded that, by accusing
Ms. Brown of having committed the murder, he put her &t risk and could not invoke 8§ 9-105 to preclude

her from replying to thet accusation. The court then informed thejury thet it had reconsdered itsruling and



that Ms. Brown'’ stestimony asto * hisconfesson, virtudly of the murder” was* undricken” and “back in
thecase” Petitioner testified in hisdefense. He denied confessing to hiswifethat he had killed Makea

Stewart and denied aswd| ever having indicated to her that heknew anything about Ms Stewart’ sdeeth.

DISCUSSION

Section 9-105: Competence or Privilege?

Petitioner’ sargument istraightforward and isbased onadrict and literd congtruction of theword
“competent,” asused in the statute. Hereminds usthat 8§ 9-105 declaresaspouse* not competent” to
disdlose catain communications. “Not competent,” he podits, meanswhat it says— not competent, legally
unqudified to testify to the matter. \When aperson isdeclared “ not competent,” he urges, thereare no
exceptionstothedisqudification; thereisno doctrineof walver. No action or inaction by the person, by
the person’ s spouse, or by anyone else can overcome the legal disqualification.

The State does nat disagreewith petitioner’ sdescription of trueincompetence but arguesthat thet
Isnot what the Generd Assembly intended when it enacted 8 9-105. Looking tothelegidative history of
8 9-105, to theway we have characterized the Satute in the padt, and to the way other courtsand leading
commentators on evidence law have viewed Smilar satutes, the State ingssthet, despiteitsuse of the
words* not competent,” § 9-105 does not render aspouseincompetent, but merely providesaprivilege
to precl udetestimony by aspousethat would discloseaconfidentid marital communication— aprivilege
that may be waived.

We are deding herewith aquestion of datutory congtruction— did the Legidature, when it first

enacted and subsequently amended the statute that is now codified as 8 9-105, redly meanto render a
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person“not competent” totestify to confidential marital communications, understanding thet, by doing so,
it would admit of no circumstance, inether acivil or criminal case, under which such acommunication
could berevealed? Did the Legidatureintend to disqualify a person from testifying to such a
communication even when the person’ s gpouse has dready disclosed the communication to others? Did
it intend to disqudify aperson from testifying to such acommunication even when the person’ sspouse
olidtsthetesimony, or a least doesnot object toit? If thecommunication made by petitioner to hiswife
had been excul patory rather thanincul patory, but nonethel essconfidentia, did the L egid atureintend,
asamatter of Maryland evidencelaw, to preclude Ms. Brown from testifying to that communication
without objection from petitioner? Did the Legidatureintend that asiranger to themarriage— perhaps
eventhe Siaeinacrimind case— be ableto pred ude tesimony that both spouses desirebe admitted on
the ground it would disclose a communication that was confidential when made?

Therulesof gatutory condruction arewel-known and well-settled. Our paramount objectiveis
to ascertain and effectuate the intent of the Legidaturewhen it enacted (and periodicaly amended) the
datute. If thelanguageisdear and unambiguous* and isconsstent with the purposes of thelegidationin
generd and theparticular provison beinginterpreted,” our inquiry ordinarily endsat that point. McNell
v. Sate, 356 Md. 396, 404, 739 A.2d 80, 84 (1999). Aswe pointed out in Kaczorowski v. City of
Baltimore, 309 Md. 505, 515, 525 A.2d 628, 632 (1987), however — and in many cases Snce—
when thereissome question astowhether aliterd interpretation of thelanguage used inthe Satuteredly
would be conggtent with the purpose of thelegidation, wemay look beyond thet literal meaning. Insuch
adrcumdance, “the court, in seekingto asoertain legidaiveintent, may condder the consaquencesreaulting
fromonemeaning rather than another, and adopt that condructionwhich avoidsanillogicd or unreesonadle
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result, or onewhichisincondgstent with common sense” Id. a 513, 525 A.2d at 632 (quoting Tucker
v. Fireman'sFund Ins. Co., 308 Md. 69, 75, 517 A.2d 730, 732 (1986)). Aswe pointed out in
Condon v. Sate, 332 Md. 481, 492, 632 A.2d 753, 758 (1993), “[i]t often isnecessary to look at the
deve opment of adatuteto discern legiddive intent thet may not beasdear upon initia examination of the
current language of the gatute.” Seealso C.S v. P.G. County Social Services, 343 Md. 14, 24, 680
A.2d 470, 485 (1996).

Section 9-105 cannot be considered inisolation; it was not considered in isolation by the
Legidature. Itispart of the subtitie of CIP dedling with the* Competence, Compdlatility, and Privilege’
of witnesses. Section 9-101 setsforth the generd rulethat, unlessotherwise provided inthe subtitle, (1)
aperson may not be exduded from testifyingin aproceeding because of incapacity from crimeor interest
inthe matter inquestion, and (2) “[l]itigantsand their spouses are competent and compellableto give
evidence” Therearetwo exceptionsto that generd rulededing with spouses. Section 9-105, asnoted,
precludes aspouse from disclosing any confidential communi cation between the spouses during the
marriage, and 8 9-106 declaresthat, except in cases of spousd or child abuse, the spouse of apersonon
trial for a crime may not be compelled to testify as an adverse witness.

Aswe pointed out in Coleman v. State, 281 Md. 538, 380 A.2d 49 (1977), asthe Supreme
Court observed a short time later in Trammel v. United Sates, 445 U.S. 40, 100 S. Ct. 906, 63 L.
Ed. 2d 186 (1980), and as Wigmore and McCormick relate, the limitations on spousal testimony, induding
thoseembodied in 88 9-105 and 9-106, gem from different roots— an ancient common law privilegeto
precludeone sspousefromtestifying adversdly, anearly-as-ancient commonlaw disqudificationtotegtify

ather adversdy or on each other’ sbehdf, and, more recently, a predominantly statutory precluson of
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testimony regarding confidential communications made during the marriage.

Theearliest root seemsto bethe privilegethat ahusband had to preclude adversetesimony by his
wife. Wigmore citesa 1580 chancery decision, Bent v. Allot, 21 Eng. Rep. 50 (Ch. 1580), for the
propostion thet, a that early time, “thewife stesimony on her husband' s behdlf istreated asrecaivable,
while hisprivilegeto keep her from testifying againgt himis gpparently sanctioned.” 8 JOHN HENRY
WIGMORE, WIGMORE ON EVIDENCE § 2227, a 211 (McNaughton Rev. 1961).? Wigmore positsthat
the privilegemay havederived from principlesgpplied by theecdesadtica courtsand from*anaturd and
strong repugnance [thet] wasfdt (egpecidly inthosedaysof dosar family unity and morerigid paternd
authority) to condemning aman by admitting to the witness stand againgt him thosewho lived under his
roof, shared the secretsof hisdomesticlife, depended onhimfor sustenance and weread most numbered
among his chattels.” 1d. at 212.

Writing in 1628, Edward Coke described avery different exclusonary rule, with adifferent
theoreticd bass Coketreated the rule not asahusoand’ s privilege but as an absolute disgudification —
that awife* cannot be produced either against or for her husband, quia sunt duae animaein carne

una [for they aretwo soulsinthesameflesh].” 8 WIGMORE, supra, 8 2227, a 212 (quoting EDWARD

>Thereport of Bent v. Allot inthe English Reportsis brief but supports Wigmore' s statemen.
It sates: “ It isinformed that Colston, one of the defendants, examined hisownwifeasawitness: itis
therefore ordered, the plaintant may take asubpoenaagaingt her on hisbehdf; and if Colstonwill not suffer
her to be examined on the plaintant’ s party, then her examination on the said Colston’s party is

suppressed.”



COKE, A COMMENTARIE UPON LITTLETON 65 (1628)). The Trammel Court explained:

“This spousal disqualification sprang from two canons of medieva
jurisprudence: fird, therulethat an accused wasnot permitted to tedtify in
hisown behalf because of hisinterest in the proceeding; second, the
concept that husband and wife were one, andthat since thewoman hed
no recognized separate legd exigtence, the husband wasthat one. From
those two now |ong-abandoned doctrines, it followed that what was
inadmissblefrom thelipsof the defendant-husband wasdso inadmissble
from hiswife.”

Trammel, supra, 445 U.S. 44, 100 S. Ct. at 909, 63 L. Ed. 2d at 190-91. See also Coleman,
supra, 281 Md. at 541-42, 380 A.2d at 52.3
Coke sruleof disqudification was obvioudy much broader than theeerlier-recognized privilege.

It not only gppliedin both civil and crimina casesbut precl uded testimony ether for or againgt the pouse.
Blackstone, writing 140 years after Coke, commented:

“But, intrials of any sort [husband and wife] are not allowed to be

evidencefor, or againg, each other: partly becauseit isimpossblether

testimony should beindifferent; but principaly because of the union of

person: and therefore, if they were admitted to be witnessesfor each
other, they would contradict one maxim of law, ‘nemo in propria

¥ Wigmore had little use for Coke' s view. Noting that there is no reference to such a
disqualification until Coke' strestiseappeared in 1628, he suggeststhat it may have been Coke sown
creation. Astothevadidity of the principle, Wigmore satesthat “[h]e mouthed afew L atin words of
medieva scholagticism, and suggested aconsderation doubtful initsmordity and narrow initsview of
human nature.” 8 WIGMORE, supra, 8 2228, a 214. Coke sinvocation of the unity and identity of
married persons, echoed later by Matthew Hae, Wigmoreregardsas“ merely gpped[ing] to afiction.”

Id. at 216.
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causa testis esse debet [no man may testify in hisown cause]; and if

against each other, they would contradict another maxim, ‘ nemo

tenetur seipsumaccusare,’[no man can be compeled to incriminate

himself].”
1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 431 (Spec. ed. 1983)
(emphasisin origina). Seealso O’ Connor v. Marjoribanks, 134 Eng. Rep. 179, 182 (C.P. 1842);
The King v. Cliviger, 100 Eng. Rep. 143 (1788).

Although thedisgudification enund ated by Cokeextended beyond both marital communications
and knowledge acquired as a conseguence of the marital relationship and was Sated in absoluteterms it
waslimited in some respects and was dways subject to some exceptions. Asboth Greenleaf and Wigmore
point out, it goplied only when the hushand or wifewas aparty to the suit inwhich theother wascdled as
awitnessand did not extend to collatera proceedings between third parties, and, fromthe earliest time,
awifewas permitted to testify againgt her husband when shewasthe victim of hiscrimina conduct. 8
WIGMORE, supra, § 2227, at 213 (citing Lord Audley’'s Case, 23 Eng. Rep. 1140, 1141 (1631)),
inwhich the court held that awifemay be awitness againgt her hushand “for rape upon her, instigated by

him.” See also SIMON GREENLEAF, GREENLEAF ON EVIDENCE 8 176, at 247 (1st ed. 1842); 1

BLACKSTONE, supra, a431.* That exception was aso recognized under Maryland common law. See

*Wigmoreascribes this exogption to smple necessity, obsarving that “ [a]nyone could seethat an
absolute privilegein ahusband to dose the mouth of thewifein tetimony againgt himwould beavested
licensetoinjure her in secret with completeimpunity.” 8 WIGMORE, supra, 82239, at 242. How far
beyond criminal actscommitted against the wife the common law exception extended isnot clear.

Wigmorenotesthat “[i]n orthodox practice, in proceedingsinvolving thecustody of children, wherethe
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Hanonv. Sate, 63 Md. 123, 125-26 (1885) acknowledging “[t] he principle of necessity, by which
under the common law awifeis permitted to tegtify againg her husband on acharge affecting her liberty
or person.”

Although thedisgudification remainedtied, a leegt in part, to thefiction of hushand and wifebeing
asngle entity with apresumed sdf-interes, it began, intime, to acquire aswell apublic policy rationde.
Writingin 1842, Greenlesf observed that the exclusion of spouses aswitnesses*isfounded partly on the
identity of thar legd rightsand interests; and partly on principlesof public policy, whichliea thebads
of civil society.” GREENLEAF, supra, 8 334, at 384 (emphasisadded). SeealsoW. M. BEST, THE
PRINCIPLES OF THE LAW OF EVIDENCE 8 586, at 730 (5th ed. 1870).

A specific preclusion of testimony discl osing communi cationsmade between husband and wife
during their marriage, even after the partiesweredivorced, wasrecognized & least by 1824 in England,
although it is not clear whether that was the product of an independent rule focusing on marital

communicationsor anextension of thegenera disqudificationto cover testimony given after theparties

issue depends partly on the hushand' s misconduct, thewife stestimony, a leest by afidavit, was conceded
tobeadmissible.” Id. at 247-48 (emphasisin original). He observesthat no such exception was
recognized in divorce actions, however, and that the bility of Spousesto provide adversetesimony insuch
actionsderivesather fromtotd or partid aorogation of thedisqudification or from specid datute. 1d. at
250. That would not have been aproblemin Maryland until after 1851. Prior tothen, divorceswere
granted by the General Assembly, not the courts, by specid private bills. See CARL N. EVERSTINE,

THE GENERAL ASSEMBLY OF MARYLAND 1776-1850, at 412-14 (1982).
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weredivorced. InDoker v. Hader, 171 Eng. Rep. 992 (1824), Chief Judge Best recalled acasein
which “Lord Alvanley refused to dlow awoman, after adivorce, to spesk to conversationswhich had
passed between hersdlf and her husband, during the existence of themarriage.” 1d. at 992. Judge Best
announced his concurrence with such arule, noting thet “the happiness of the marriage Sate requiresthat
the confidence between man and wife should be kept for ever invioldble” 1d. Inhis1842 work, Greenlegf
noted that the generd marita disqudification operated evenif, a thetimeof trid, the party and thewitness
were no longer married, and he offered asaraiondefor that extensgon that “[t|he greet object of therule
IS to secure domestic happiness, by placing the protecting seal of the law upon all confidential
communications between hushand and wife; and whatever has cometo the knowledge of ether, by means
of thehdllowed confidence” GREENLEAF, upra, 8 338, a 386. Heandogized theexdusion, “initssoirit
and extent,” to the attorney-client privilege. 1d. In essence, hewas stating the samerationaefor a
narrower, morefocused, rulethat was enunciated by Chief Judge Best — arulemuchmoreakintoa
privilege than to alack of competence to testify.

Notwithstandingtheseprecursors, thegenerd spousa disqualification continued to operateuntil
modified by Satute, and it waslargdy through those satutes that the narrower rule precluding disclosure
of maritd communicationscameintothelaw. Asboth Wigmore and McCormick point out, olong asthe
disqualification operated, therewasno practica need for aseparateruledealing just with confidentia
marital communications. 8 WIGMORE, supra, 82233, at 644; 1 MCCORMICK ON EVIDENCE § 78, at
324. The statutory march beganin 1851 with 14 & 15 Vict. c. 99 § 2, which partialy abolisned the
disqudification of partiesand declared that, incivil actions, the partieswere competent and compel lable
to give evidence on behdf of ather party. The next stlep wastaken two yearslater with the enactment of
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the Evidence Amendment Act of 1853, 16 & 17 Vict. c. 83. 88 1-3. Inthat Act, Parliament declared, in
relevant part, thet (1) except as otherwise provided, the husbands and wives of the partieswere competent
and compdlableto give evidence on behdf of ather or any of the partiesin any civil case, (2) nothingin
the Act rendered any husand or wife competent or compdlableto give evidencefor or agang the other
inany crimind action, and (3) “[n]o Husband shall be compdlableto disclose any Communication made
tohimby hisWifeduringtheMarriage, and no Wifeshal becompelableto disclaseany Communication
made to her by her Husband during the Marriage.”> That last provision, which dealt only with
compdlability, gppearsto bethefirg gatutory articulation of the confidential marital communicationrule,

Many of the American Statesfollowed thelead of Parliament. Aswe observedin Colemanvv.
Sate, supra, 281 Md. at 542, 380 A.2d at 52, “when atrend appeared, in the period from 1840 to
1870, to abolish or redirict these common law marital disgudifications, the present privilege for confidentia
communications between spouseswas enacted.” The Maryland Generd Assembly first dedt withthe
metter by 1864 Md. Laws, ch. 109, inwhichit rewrotethefirg five sactionsof theexisting Evidence Code
(then Article 37 of heMaryland Code). In new 8§ 1, the Legidature abolished the common law rule

precluding testimony by parties on account of their presumed sdif interest and declared ingtead that no

*Thedisqudification of crimind defendantsto testify wasrepededin 1898. 61& 62 Vict. ¢. 36.
The Act made defendants and their spouses competent witnesses, but (1) made the defendant anon-
compdlablewitness, (2) precluded the spousefrom testifying except upon application of the defendant,
and (3) declared that nothing in the Act made a husband or wife compellable to disclose any

communication made by him or her to the other during the marriage.
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person offered asawitness shal beexcluded by reason of incapacity from crimeor interest from giving
evidenceinany auit, avil or aimind. It spedfiedthat, inany such action, the partieslitigant “ and thair wives
and hushandsshal becompetent and compdllableto giveevidencein the samemanner asother witnesses,
except as heranafter excepted.” Inanew § 3 added to Article 37, the Legidaure set forth anumber of
exceptionsto that new doctrine. It fird retained the rule that adefendant inacrimind case was neither
competent nor compdlableto give evidencefor or againg himsdf. It then stated, with repect to spousal
testimony:

“[N]Jor, inany crimina proceeding, shall any husband be competent or

compdlableto giveevidencefor or againg hiswife, nor shdl any wifebe

competent or compellableto give evidence for or againgt her husband,

except as now alowed by law, nor in any case, civil or criminal,

shall any husband be competent or compellable to disclose any

communication medeto him by hiswifeduring themarriage, nor shdl any

wife becompd lableto disclose any communication madeto her by her

husband during the marriage.”
(emphasis added).

In 1876, the Legidature rewrote 8§ 3 of Article 37. Themain purpose of the 1876 amendment
seemsto have been to remove the disqudification of defendantsto tetify in their own behaf (but to
continuethar satus as non-compd | able witnesses), but, in rewriting the section the Legidaure repeded
the provisonsenacted in 1864 regarding gpousal tesimony. 1t Smply dedared defendantsto be competent
witnesses but Sated that the neglect or refusal of adefendant to testify shal not create any presumption
against him. See 1876 Md. Laws, ch. 357.

We considered the effect of the 1876 amendment in Turpin v. Sate, 55 Md. 462 (1881).

Turpin, accused of murder, caled hiswife as adefense witness and complained when the court dedlared
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her incompetent to testify. He argued that, under 8 1 of Article 37, asrewrittenin 1864, hiswifewould
have been acompetent and compd lable witness, thet it was only the provisonsof 8 3 that precluded her
fromtegtifying, and that the reped of those provisonsin 8 3 by the 1876 Act left 8 1 infull force. We
found no merit inthat argument, noting thet the purpose of the 1864 Act wasto remove theincgpacity of
personscdledtotestify arigng from crimeor thar interest in theaction, but that “theincompetency of a
husband or wifeto tedtify for or againg each other inacrimind proceeding at the common law arose not
frominterest intheresult of thesuit, but was based upon congderations of public policy, growing out of
themaritd rdaion.” 1d. at477-78. Effectively, weadopted the Greenleef rationdefor thedisgudification
rulerather than that posited by Coke. Wethusheldthat 8 1 of Article 37, sanding aone, “would not
operateto dter therule of the common law which made ahusband or wife anincompetent witnessina
crimind prosecution againg theother.” 1d. Section 1, we dedared, gpplied only to aivil actionsand hed
no referenceto criminal cases. The only effect of the 1876 amendment to § 3, we said, wasto permit
defendantsto tedtify in their own behdf and not to remove “the incompetency of thewife, which exised
at the common law, to testify in the case of acrimind prosecution againgt her husband.” |d. at 478.
Compare Classen v. Classen, 57 Md. 510 (1882), holding that awife was competent to testify against
her husband in acivil case.

Perhgpsasaresult of Turpin, the provisonsregarding spousd testimony wererestored by 18383
Md. Laws, ch. 545. That Act added back to § 3 of Article 37 the provision that, “[i]n dl criminal
proceedingsthe husband or wife of the accused party shal be competent to testify,” but that “inno case,
avil or cimind, shdl any husband or wife be competent to disd ose any confidentiad communication mede

by the one to the other during the marriage.”
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Asaresult of the 1888 amendment, the law, as ultimately codified in Maryland Code Article 35,
88 1 and 4 (1957) wasthat (1) spouses were generally competent and compellable withesses; (2) in
crimind proceedings, the spouse of the defendant was“ competent to testify,” but (3) “inno case, avil or
crimind, shdl any husband or wifebecompetent to disclose any confidentia communication madeby the
onetotheother during the marriage.” Thelaw remained in that State until 1965, when the Legidature
added to what wasthen § 4 of Article 35 the provison that aperson could not be compdled to testify as
anadverseparty or witnessinany crimina procesding involving theperson’ sspouse. Inenacting CP, the
Legidaturefurther divided these provisionsinto separate sections. The general competence and
compdlgbility of gpousesto tedtify wasstatedin § 9-101. Thenon-compdlability of agpouseto tedify as
anadverswitnessinacrimina casewasplaced in 8 9-106, and the precluson againg the disclosure of
confidential marital communications was stated in § 9-105.

What we see from this devel opment isthe legidative replacement of an actud disqudification, thet
had a shaky origin and was based ultimately on the common law fiction that amarried woman had no
separaelegd datusasan individua, with amuch more narrowly focused rulethat rested solely onthe
public policy objective of preserving confidences shared between husband and wife. Section 9-105isnot
basad, and never was based, on anotion of thetrueincompetence of agpouseasawitness. The seeds
of thiscan betraced at |east to Greenleef, in 1842, who, having given apublic policy rationdefor the
exclusion of marital confidences, trested the excluson, “inits spirit and extent,” as analogousto the
exduson of confidencesmade by adlient to hisor her atorney. GREENLEAF, Supra, 8 338, a 386. The

Trammel Court regarded theexclusion asa“privilegefor confidential marital communications.”
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Trammel, supra, 445 U.S. at 47,100 S. Ct. at 911, 63 L. Ed. 2d at 193.° Althoughin Satev.
Enriquez, 327 Md. 365, 373, 609 A.2d 343, 346 (1992), we, in one passage, declared awife
“incompetent under thegatuteto divulgethemarital communication over her husband' sobjection,” we
otherwise congsently referred to 8 9-105 asconferring astatutory marita communication “privilege” id.
at 367, 369-73, 609 A.2d at 343-46, which is consistent with how we characterized the statutein
Gutridge v. Sate, 236 Md. 514, 517, 204 A.2d 557, 559 (1964); Coleman , supra, 281 Md. at
541-546, 380 A.2d at 51-54; and Sate v. Mazzone, 336 Md. 379, 384, 648 A.2d 978, 980 (1994).

Every mgor commentator onthelaw of evidence has characterized Satuteslimiting or precluding
thedisdosureof marital communicationsasconferring a“ privilege” and asnot rendering agpouse actudly
incompetent, notwithstanding thelanguage usad inthe gatute. Wigmore, throughout hisdiscusson of the
ruleembodiedin 8§ 9-105, referstoit asaprivilege, declaring it “ plainly different” from the discarded
common law disqudification. 8WIGMORE, supra, 82334, a 645. Henatesin particular thet “[p]erhgps
the commonest error caused by the confus on with the moribund marital disqualification wastheignoring

of theright of the communicating spouse to waivethe privilegein hisown behdf.” Id. (emphasisin

® Trammel dedlt principaly with the asserted ability of adefendant to preclude any adverse
testimony by hisor her oouse, which the Supreme Court o regarded asa“ privilege,” indeed noting from
the higtorica development that “[t]he rulethus evolved into oneof privilegerather than one of absolute
disqudification.” Trammel, supra, 445 U.S. at 44,100 S. Ct. at 909, 63 L. Ed. 2d at 191. Its
Characterization of theexduson of marital communicationsasaprivilegewas part of itsdiscusson of the

development of Fed. R. Evid. 501.
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origind). 1n 82340, a 671, he confirmsthat “[t]he spouse possessng the privilege may of coursewaive
it.” (emphadsinorigind). McCormick agressthat the preclusonisaruleof privilege, not incompetence,
and observes:

“Many legidatures. . . when they cameto writethe privilegeinto law
phrased the rule smply asasurviva inthisspecia case of the ancient
incompetency of the spouses, which the same statutes undertook to
abolish or redrict. Soitisoften provided thet opouses are ‘incompetent’
totedtify tomarital communications. Consaquently, the courtsfrequently
overlook this‘commonlaw’ background of privilege, and permit any party
to the action to claim the benefit of the rule by objection. Doubtless
counse often fail to point out that privilege, not incompetency, isthe
proper classfication, and that thedistinctivefesture of privilegeisthat it
canonly bedamed by theholder or beneficiary of the privilege, notby a
party as such. The latter principleis clearly correct.”

1 McCORMICK, supra, 8§ 83, at 335-36.

JonesparrotsMcCormick’ sview, agreaing that Satutes sometime* couch privilegesintermsof
incompetency, adefinitemisconception.” SPENCERA. GARD, JONESON EVIDENCE §21:7, a 760 (6th
ed. 1972). Headdsthat, asagpplied to husband and wife, “thisterminol ogy isnot surprising astheprivilege
agand disclosureof confidentia communicationsisoften regarded asasurvivd of thecommon law rules

of incompetency arising out of themarriagerdaion.” 1d.” Jonesagrees, however, that “itisnot truly such

" Anexampleof how loosdly or ambiguoudy theterm “competent” isused in statutes of thiskind
Isthe Pennsylvaniagtatute, 42 PA. CONS. STAT. ANN. § 5914 (West 1982), which providesthat, ina
crimind proceeding, “ neither husband nor wifeshdl be competent or permitted to testify to confidentia
communications made by oneto the other, unlessthis privilegeiswaived upon thetrid.” (Emphasis
added).
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astheprivilegerulecameinto exigenceintheplaceof themoredradtic rulesof completedisgudification.”
Id. Seealso SCOTT N. STONE & ROBERT K. TAYLOR, TESTIMONIAL PRIVILEGES 8§ 5.02, at 5-3
(2d ed. 1993) (“The dbsolute disqudification on the ground of incompetence, whichisretained in only a
few states, isbased upon archaic notionsof thenatureof themarital relationship and theroleof women.”) 2
The two preeminent commentators on Maryland evidencelaw aso regard 8 9-105 ascregting only a
privilege. SeeLYNN MCLAIN, MARYLAND EVIDENCE 8505.2, at 548-51 (1987 & 1995 Supp.);
JOSEPH F. MURPHY, MARYLAND EVIDENCE HANDBOOK 8 903(B), at 377-79 (3d ed. 1999).

AsStoneand Taylor point out, the notion that spouses are actudly “incompetent” totestify to
confidentid maritd communicationsexigstoday only inafew States Mog States have @ther written or
rewritten their Satutes or adopted rules of evidenceto make dear that the precluson isbut aprivilege, 0
judicial congtruction onthat issueisnot required. Massachusettshas construed itsstatuteliterdly. In
Commonwesalthv. Cronin, 69 N.E. 1065 (Mass. 1904), the defendant, in support of hispleaof insanity
to acharge of murder, offered thetestimony of hiswifethat he suffered from epilepsy and that, two days
beforethemurder, upon recovery from an attack, hetold her that heintended to drown himself. Thecourt
affirmed the exclusion of that evidence, notwithstanding that it was favorable to and solicited by the
defendant, on the ground that it was a private communi cation and barred by the statute declaring that
neither husband nor wife® shdl tedtify asto private conversationswith each other.” Id. at 1066. Seealso

Commonwealth v. Spencer, 99 N.E. 266 (Mass. 1912).

8 Interestingly, Stoneand Taylor do not list Maryland as one of the States retaining the absolute
disgualification.
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In Gallagher v. Goldstein, 524 N.E.2d 53 (Mass. 1988), amedica malpractice action by a
wifewho had been rendered mentaly incompetent and unableto testify, the husoand wasprecluded from
tegtifying to aconversation occurring prior to thewife svigt to the defendant doctor inwhich she rdated
thelig of symptoms sheintended to discusswith defendant doctor, on the ground that contents of private
communicationswere absolutely excluded. The court congtrued the Massachusetts Satute asrendering
private communi cations between spousesinadmissble“even if both spouses desre the evidence to be
admitted.” 1d. & 54. Indoing K0, it recognized that the underpinnings of adisqudification rulehad “falen
inextremedisavor anong courtsand commentatorsdike,” that such arule® may beviewed asagatutory
preservetion of aremnant of an outdated common law concept” and that “[i]t ssemsimprudent to prohibit
testimony asto amarital conversation when both partiesto the conversation want disclosure and the
interestsof themarita unit would befurthered by disclosure” 1d. at 55. The court nonethelessfelt bound
by its prior decisions construing the statute strictly.

Maine, lowa, Ohio, Missouri, and the Didrict of Columbiahave taken adifferent gpproach. In
Satev. Benner, 284 A.2d 91, 103 (Me. 1971), the court construed a statute providing that the spouse
of anaccused “isacompetent witnessexcept in regard to maritd communications” Thecourt concluded
that the exception for marital communicationswasin the nature of aprivilege, not an incompetence, and
that the privilege, “when gopropriatdy damed, functionsto protect againgt the testimonid disclosure by
agpouse of oecific mattersconnected with themarita relationship.” Id. a 107. The court reached that
concluson after examining, aswehave, thederivation and purpose of the statute, noting particularly the
legidative remova of the absol ute disqudification imposed by the common law. In Satev. Hagtings,

466 N.W.2d 697 (lowa Ct. App. 1990), the satute a issue stated, in revant part, that neither husband
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nor wife* can be examined in any case asto any communication made by the oneto the other while
married.” 1d. a 699. Thecourt viewed that Satuteasa“maritd privilegesatute,” providing aprivilege
that could bewaived by itsholder. Inthe particular case, the court held that the privilege was not waived
by the defendant.

Inan early case, Ohio had condrued itsmarital communication Satute drictly. See Dick v. Hyer,
114N.E. 251 (Ohio 1916) (wife, sued with husband on promissory note, precluded from testifying thet
shesgned note at her husband’ srequest). In Satev. Adamson, 650 N.E.2d 875, 877 (Ohio 1995),
however, the court construed the Satute, Sating, inrdevant part, that ahusoand or wife“ shdl not testify
concarning acommunication made by oneto the other” as areating aspousd privilegerather than aspousal
incompetency. InJohnson v. United Sates, 616 A.2d 1216, 1219 (D.C. 1992), the court construed
aDidrict of Columbiagatute providing that “ahusband or hiswifeisnot competent to testify asto any
confidentia communications made by oneto the other during the marriage” asaprivilege. (Emphasis
added). See also Satev. Bledsoe, 325 SW.2d 762 (Mo. 1959).

The Massachusetts casesillustrate well the consequences of viewing 8§ 9-105asdeclaring an
Incompetencerather thanaprivilege. The Gallagher court candidly recognized those consegquencesbut
gpparently felt bound by itsprior holdings. Wedo not havethat impediment and will not createit now.
Asthe Pennsylvaniagauteandthedecisonsin Maine, lowa, Ohio, and the Didrict of Columbiaindicate,
useof theword “ competent” inagatutelike §9-105 should not, and Sometimes cannat, betaken literdly.

9To construe § 9-105 asimposing an absolute disgudification would beto ignore the paramount legidative

*Thereis indeed, some evidence of alegidative recognitionin Maryland that § 9-105 confersonly
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intent to aborogate, rather than presarve, the common law antecedent, to tie our law to arationde that was
of dubiousvdlidity in 1628 and that has, in any event, long Snce been discarded in thisand dmost every
other State, and to create consequencesthat make utterly no sense. Wethereforehold that 8 9-105 does
not render agpouse” incompetant” inany manner, but Imply providesaprivilege, exerdssbleand waivable
by the person who madethe confidentia communication, to precludetheperson’ sspousefrom discloang

that communication through testimony.

Was The Privilege Waived?

Although we have declared 8 9-105 ascreating aprivilege, rather than anincompetence, itisan
important privilege, with asolid public policy underpinning, andisnot to befound waived except inthe
clearest of circumgtances. In Coleman and Enriquez, we emphasized that confidence was essentid to
the maritd rdationship, that thet relationship was aproper subject of encouragement by thelaw, and that
“theinjury that would inuretoit by the disclosureis probably grester than the benefit that would result in

thejudicial investigation of truth.” Coleman, supra, 281 Md. at 541, 380 A.2d at 52; Enriquez,

aprivilege Initsfird reader form, the bill that was enacted asthe Domestic Violence Act of 1994 (1994
Md. Laws, ch. 728), would have amended § 9-105 to add an express exception for communications
occurring during thecommission of acrimeby one spouse upontheaother. Although that part of thebill
wasdgrickenduringthelegidaiveprocess, theHoor Report of the Senate Judicid ProceedingsCommittee
onthebill (SenateBill 279) characterized 8 9-105 asconferring “aprivilegeto refuseto disclose, and to

prevent that spouse from testifying to, the content of those [confidential] communications.”
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upra, 327 Md. at 372, 609 A.2d at 346. In both cases, we noted that there were no exceptionsto the
statute.

TheCircuit Court ultimately heddMs Brown' sdisclosureof petitioner’ sconfessonadmissbleon
the authority of Harris, supra, 37 Md. App. 180, 376 A.2d 1144. In that case, the Court of Specia
Appedsdrew from somelanguage used in Gutridge, supra, 236 Md. 514, 204 A.2d 557, aconcluson
thet theprivilegeembodied in § 9-105was*“ingpplicablé’ whenthe confidential communication“ condtitutes
athreat or crime against the other spouse.” Harris, supra, 37 Md. App. at 184, 376 A.2d at 1146.
Relying on itsdecisionin Coleman v. Sate, 35 Md. App. 208, 370 A.2d 174 (1977), which we
reversed in Coleman, supra, 281 Md. 538, 380 A.2d 49, theHarris court concluded that when the
communicationinguesion runscontrary to the promotion of marital harmony and tranquility, thebasisfor
the statute no longer prevailsand, for that reason, thestatuteisingpplicable. In overturning the Court of
Specid Appedsdecison in Coleman, we expresdy rgected that rationde. Coleman, supra, 281 Md.
at 544-45, 380 A.2d at 53-54.

The Court of Specid Appeds, inthiscase, did not rely on Harris, and for good reason. Even
to theextent that Harrismay be correct inits holding thet acommunication thet, itsalf, condtitutesacrime
or athreat isnot subject to the privilege, the confess on made by petitioner to hiswife did not, itself,
condlitute either acrime or athreat to her and was not necessarily contrary to the promotion of marital
harmony. Harrisservesasno authority for theadmisshility of Ms Brown' sdisdosure. Theintermediate
appdllate court relied instead upon aCol orado case, Cummingsv. People, 785 P.2d 920 (Colo. 1990)
for the propogtion thet the assertion of a“my spousedidit” defense conditutesawaver of the privilege.

That, as noted, is the position now asserted by the State.
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Because Cummingsrelied, in part, on a California case, People v. Worthington, 38 Cal.
App.3d 359 (1974), we shdl begin withWorthington. Thedefendant was convicted of murdering two
people— amother and her daughter — with whom he and hiswifehad sayed for atime and withwhom
they hed devel oped an antipathy. On apped, he complained thet thetria court dlowed hiswifeto testify
about hisconfesson to her that hehedkilled thevictims. Thet tetimony, heargued, wasinadmissble under
the Cdiforniaequivdent to § 9-105 (Evidence Code, § 980), affording aspousd privilegeto refuseto
discloseand prevent another from discl osng acommuni cation madein confidenceduring themarriage.
Beforethe court dlowed thewifeto tedtify, adetectivetestified thet the defendant hed informed him thet
thedefendant’ swifekilled thetwo victimsand had described in somedetall how thekillingstook place—
an account that the appell ate court regarded asamirror image of the wifée sultimate testimony, but with
their rolesreversed. The privilege afforded by § 980 was expressy made subject to another statute
(Evidence Code § 912) dedaring the privilegewaived “if any holder of the privilege, without coercion, hes
disclosed a significant part of the communication.” Worthington, 38 Cal. App.3d at 365.

Thegppdlate court afirmed thedecisontodlow thewife stesimony. 1t found “incredible” thet
the* defendant could fail to redlizethet in disdosing what he damed the wife hed told him, a.confesson of
murder, he wasinviting aresponse from the wife asto her version of the conversation,” adding that
“itwould bethe ultimateirony if one pousecan, under theguiseof ‘squeding’ ontheother, Slencethe
other’ sresponseto hischarges” |d. at 365 (Emphasisadded). Furthermore, the court declared, “there
was an abundance of evidence beforethetrid court upon which it could, asit did, make afinding that
defendant had himsdlf disclosed asignificant, if twisted, verson of hisconversationwith hisspouse. Id. a

365-66.
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In Cummings, the defendant al so was convicted of murdering two people. The evidence
established that the murderstook placein the homewherethe defendant and hiswifelived. Heand hiswife
each daimed that the other committed themurders. Cummingswis charged with themurdersand hiswife
was charged asan accessory. During opening statement, defense counsel asserted thet thewifewasthe
killer and thet the defendant was the accessory — smply “tryingto protect aloved one” Cummings, 785
P.2da 922. Based on that statement, the court found that he hed waived his privilege under Colorado law
to preclude adverse testimony by hisspouse. The privilegeinvoked was not the one dealing with
confidential communications. Nonetheless, citing Worthington and anumber of Colorado decisions
finding that the privilege assarted waswaivable, the court hed that “[b]y accusing hiswife of themurders,
the defendant invited a response which necessarily could have come only from her.” 1d. at 927.

Neither of those casessupportsafinding of waiver inthiscase. Thewaiver in Worthington was
based essentidly on afinding that the defendant had himsdlf disclosed aversion of the conversation, and
he could not then complan when the wife was dlowed to give her verson of it. Saf-disclosure of an
otherwiseconfidential communicationisgeneraly regarded asawalver of theprivilege. S.e8WIGMORE,
supra, 8 2340, at 671; MCCORMICK, supra, 8 83, at 336; STONE& TAYLOR, supra, §5.12, at 5-
28. Seealso Satev. Bledsoe, supra, 325 SW.2d 762, 766 (when defendant testifiesto confidentia
marital communication fromwife, no error inalowing wifetotestify inrebuttal). Nothing said by petitioner
or hisattorney prior to Ms. Brown' stestimony could betaken asreveding any part of the conversations
testified to by Ms. Brown. Worthington is wholly inapposite.

Cummings, with all duerespect to the Colorado court, isnot particularly well-reasoned. It

beginswith afar more generd satement, taken from an earlier case, that the holder of the privilege “will
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not be permitted to * absolve himsalf from liability and at the sametime assert theprivilegein order to
prevent the other party from ascertaining thetruth of theclaim.”” 1d. at 926 (quoting Clark v. Didtrict
Court, 668 P.2d 3, 8 (Colo. 1983)). Clark had nothing to do with the privilegefor confidentid marital
communications. Theissuewaswhether adefendant in awrongful death action waived hispsychiatris-
patient privilege by denying liability, and the court held that he had not done so. The court noted that, when
the privilege holder assertshisor her physical or menta condition asthebasisof aclam or defense, the
personimplicitly waivesany claim of confidentidity respecting thet condition, but heldin Clark that the
defendant had done nothing towaivehisprivilege. Apart fromWorthington, theother casescited by
the Cummings court al dedlt with waiversbased either on afailureto object to theevidence or onthe
person himself (or herself) offering evidence of the communication.

The State makestoo large alegp in arguing from these cases the broad proposition that a“my
spousedidit” defense, however asserted, sufficesto waivethe privilegeafforded by 8 9-105. Depending
onthecircumstances, awaiver may befound from afalureto object or fromavoluntary salf-disclosure
of theconversation, but a“my spousedidit” defenseitsaf doesnot invokeawaiver. Inthiscase, dthough
petitioner did not immediatdly object to Ms Brown' s statement on the ground of privilege, naither the
Circuit Court nor the Court of Specid Appedsfound awaiver onthat bass. Nor shdl we. Petitioner did
eventudly raisethe datutory privilege, which was entertained and ruled upon by the court. Nor, aswe
have indicated, did petitioner himsalf disclose any part of the conversation with hiswife prior to her

testimony. There was no waiver.

JUDGMENT OF COURT OF SPECIAL APPEALS

-27-



REVERSED; CASEREMANDED TOTHAT COURT WITH
INSTRUCTIONS TO REVERSE JUDGMENT OF CIRCUIT
COURT FORBALTIMORECITY AND REMAND THE
CASETO THAT COURT FORNEW TRIAL; COSTSIN
THISCOURT AND IN COURT OF SPECIAL APPEALSTO
BE PAID BY MAYOR AND CITY COUNCIL OF
BALTIMORE.

Concurring Opinion follows next page:

Concurring Opinion by Bell, C.J.:
Themgjority holdsthat Maryland Code (1973, 1998 Repl. Val.) §9-105 of the Courtsand
Judicia Proceedings Article codifies aconfidential marital communications privilege, under

which a spouse, or former spouse may not disclose, or be compelled to disclose, over

! Although 8 9-106 is not at issue in this case, Judge Cathell would hold that it, and not § 9-
105, is the competency statute. Aswill become apparent, | see this differently aswell, and for
the same reason essentially that | part company with the majority with respect to the
interpretation of § 9-105, the plain language of § 9-106 belies the interpretation Judge Cathell

givesit.
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objection and absent awaiver, any confidential marital communications. _ Md. :

. A2d___,  (2000) [dipop.at25]. It holds, nevertheless, that the“privilege” was
not waived in this case and, thus, reversesthe petitioner’ s conviction. | agree with that resullt.
Accordingly, | concur intheresult. Wehavearrived at thesameresult by different routes, however;
indeed, in reaching my conclusion, | embracearationaethat themgority expresdy rejects § 3-105isa
competency daute, rather than onesetting forthaprivilege. Whether | or themgority iscorrect involves
statutory interpretation.

Section9-105isbroadly, but clearly, written. Itiswell settled thet theinterpretative process, the

purposeof whichisto ascertainand effectuate theintent of thelegidature, Parrisonv. State, 335 Md. 554,

559, 644 A.2d 537,539 (1994), begins, and, whenthewords of the satute are clear and unambiguous,

accordingtother ordinary and commonly understood meaning, See Chesapeske and Potomac Telephone

Co. of Maryland v. Director of Financefor Mayor and City Coundil of Bdtimore, 343 Md. 567, 578, 683

A.2d 512, 517 (1996); Oaksv. Connors, 339 Md. 24, 35, 660 A.2d 423, 429 (1995); Montgomery

County v. Buckman, 333 Md. 516, 523, 636 A.2d 448, 451 (1994), ordinarily ends, with the words of
thegtatute. Farrisv. State, 351 Md. 24, 29, 716 A.2d 237, 240 (1998). Itistrue, of course, thet the
legidativehistory of theenactment may betaken into account, but only to confirm, not to contradict, the
result derived from according thewordsof thestatutetheir commonly understcood meaning. SeeColeman
v. State, 281 Md. 538, 546, 380 A.2d 49, 54 (1977).

Headed “ Testimony by Spouses- Confidentid communicationsoccurring duringmarriage,” 8 9-
105 providesthat, “ Onespouseisnot competent to discloseany confidentia communicationsbetweenthe
spouses occurring during their marriage.”  Black’s Law Dictionary 1596 (7" ed. 1999) defines a
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“competent witness’ as“awitnesswhoislegdly qudified totestify,” and, by extension, based onthe
definition of “incompetency” - “thelack of legd ability in some respect, especially to testify,” id. at 768,
anincompetent witnessisonelegaly disqudified totedtify.  Section 9-105 thusdearly and unambiguoudy
declares one spouse unable to testify againgt the other asto confidential marital communications? The
wordsused leaveno doubt astothe L egidature sintention; they provideno basisfor condruing thesaute
to mean that agpouse hasaprivilege not to testify asto confidentid marita discussons aprivilegethat may
be waived.

Thelogic of thisinterpretation isunderscored and confirmed when 8§ 3-105 iscontrasted with 8

9-106.2 That latter section provides:

2 Judge Cathell recognizes that the language used is inconsistent with privilege:
“But for the continuing viability of the “spousal incompetency” concept by
statute, the plain language of this statute might infer that section
9-105 is a statute based on competency. The history of the
statutes [88 9-105 and 9-106], however, as| have indicated, is
otherwise.”

__Mda__, A2da___ (Cathel, Jconcurring) [slip op. at 26-27].
* There is no inconsistency between the two statutes. Section 9-105 makes explicit the

incompetence of a spouse to testify concerning confidential marital communications, while § 9-
106 addresses a completely different subject, the spouse’s compellabilty as awitness. In any
event, we are required to interpret the statutes as to give effect to both, but without doing

violence to the meaning of either. See Blitz v. Beth Isaac Adas Isragl Congregation, 352 Md.
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“(a) Thespouseof apersonontrid for acrime may not be compdledtotestify as
an adverse witness unless the charge involves:
“(1) The abuse of achild under 18; or
“(2) Assault in any degree in which the spouseisavictim if:
“(i) Thepersonontrid wasprevioudy charged with assaultin
any degree or assault and battery of the spouse;
“(i1) The spouse was sworn to testify at the previoustrial; and
“(iii) Thegpouse refused to tetify at the previoustrid onthe
basis of the provisions of this section.”

Unlike 8 9-105, thissection speaksintermsof “compellability,” suggesting that it addressesa
privilege. It dearly and unambiguoudy prohibitsthe spouseof adefendant ontrid from being compelled
to testify asan adverse witness except in certain enumerated and well defined circumstances. Thus, the
datute alows the witness spouseto e ect, but not be compelled, to testify asan adversewitness. The
“privilege’ nat to testify belongsto thewitness spouse, who isnot disqudified, by thetermsof the Satute,
from testifying againgt hisor her spouse. This comparison demondiratesthat 89-106 isclearly not a
competency datuteand that 8§ 9-105isdearly not aprivilegedatute. Asthe petitioner pointsout, “ section
9-105 addresses when a pouse is acompetent witness, and section 9-106 addresses when aspouseis
acompdlablewitness” Thecomparison dso demongratesthat the L egidatureknowsthedifference

between such gatutes. | think that it ismost sgnificant that both satutesare found in the subtitle headed

31, 40, 720 A.2d 912, 916 (1998) and cases cited therein.
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“Competence, Compellahility, and Privilege’ and that, athough using absol utelanguagein both, the
Legdaureussd “competent” inoneand “compdled” intheother. | am dso sruck by thefact that thefirg
four sectionsof thesubtitle, including §9-105," involvethe qudification of awitnessto testify, either in
generd or in aparticular instance, see § 9-101 (competency ingenerd);> § 9-103 (child testimony ina

crimind case);® § 9-104 (convicted perjurer);” § 9-105 (Spousetestimony- confidential communications),

*Maryland Code (1973, 1998 Repl. VVol.) § 9-102 and 8§ 9-103.1 of the Courts and Judicial
Proceedings Article, pertaining, respectively, to the testimony of child abuse victims by closed
circuit television and the admissibility of the out of court statements of child abuse victims, were
transferred, by Acts 1996, c. 585, § 5, eff. Oct. 1, 1996, to Maryland Code (1957, 1998

Repl. Vol.) Article 27, 88 774 and 775, respectively. Thislegislative action buttresses my
argument; by moving these sections from the subtitle and, in particular the first section of it, the

Legidature left intact the scheme contemplated by the heading.
sSection 9-101 provides:

“Unless otherwise provided in this subtitle:

“(1) A person shall not be excluded from testifying in a proceeding because of
incapacity from crime or interest in the matter in question.

“(2) Litigants and their spouses are competent and compellable to give

evidence.”

¢ Section 9-103 provides:

“Inacriminal trial, the age of achild may not be the reason for precluding a
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and that, with one exception, § 9-113 (adverse party witness),? the remaining sections address privilege
or when aparticular witnessmay be compelled to testify. See § 9-107 (defendant asawitness);® §9-108
(atorney-dlient privilege);** § 9-109 (patient/psychiatrist or psychol ogist privilege); § 9-110 (accountant
privilege); §9-111 (clergy privilege);" § 9-112 (newsmedia); 8§ 9-121 (licensed socia worker/client
privilege); 8§ 9-123 (witness immunity for compulsory testimony).

| am not persuaded by the mgority’ srelianceon dictain Colemanv. State, 281 Md. 538, 380

child from testifying.”

’Section 9-104 provides:

“A person convicted of perjury may not testify.”

¢ Section 9-113 providesthat “[I]n acivil case, a party or an officer, director, or managing
agent of a corporation, partnership, or association may be called by the adverse party and

interrogated as on cross-examination.”
°Section 9-107 provides:

“A person may not be compdled to testify in violation of his privilege againg sdf-incrimination.
Thefailure of adefendant to testify inacrimina proceeding on thisbasis does not cregte any

presumption against him.”

] think it significant that in stating the privilege, the Legislature declared that “[a] person may

not be compelled to testify in violation” of the privilege.
U |n stating the privilege, the Legislature again chose to use the “not be compelled to testify”

language.



A.2d 49 (1977), and Satev. Enriquez, 327 Md. 365, 609 A.2d 343 (1991), the higtorical andysisor

casesfrom other jurisdictionsto support the conclusion that 89-105 isaprivilege satute.  In neither

Coleman nor Enriquez was the issue in this case, the nature of 89-105, presented. Thus, the

characterization we gave the atute sheds absolutdly no light onthe Legidativeintent in enactingit. The
higoricd andydsand the casesfrom other jurisdictions overlook or, at leest, undervauethe plainlanguage
and daity of thedaute. Itisthelegidativeintent that issought to bedetermined. That isbest determined
by referenceto thewordsthat body used inenactingit. Asthisisacaseof firg impressonin this Court,
it Imply isingppropriaeto asoribealegidativeintent contrary to the datute splain, dear and unambiguous
language, no matter how tight thelogic or persuadve the reasoning may appear to be. See, Farrisv. State,
351 Md. 24, 28, 716 A.2d 237, 240 (1998); Briggsv. State, 348 Md. 470, 477, 704 A.2d 904, 908

(1998); Gargliano v. State, 334 Md. 428, 435, 639 A.2d 675, 678 (1994); Williamsyv. State, 329 Md.

1,616 A.2d 1275 (1992); Dickersonv. State, 324 Md. 163, 170-71, 596 A.2d 648, 651 (1991), State

v. Bricker, 321 Md. 86, 92, 581 A.2d 9, 12 (1990); Kaczorowski v. City of Batimore, 309 Md. 505,

513,525 A.2d 628, 632 (1987); Jonesv. Sate, 304 Md. 216, 220, 498 A.2d 622, 624 (1985); Coleman
v. State, 281 Md. 538, 546, 380 A.2d 49, 54 (1977).

Treeting 8 9-105 asacompetency satuteiscons stent with the purpose of shidding confidentia
marita communicationsfromdisclosure. That purposewasdatedin Coleman, 281 Md. a 541, 380A.2d
a 51-52 (ating 8 Wigmore, Evidence, § 2332 (McNaughton rev. 1961 and M cCormick, Handbook of
the Law of Evidence 886 (2d ed. 1972):

“[Clonfidential communications between husband andwife.... (1) ... originatein

confidence, (2) the confidenceisessantid totherdation, (3) therdationisaproper object
of encouragement by thelaw, and (4) theinjury that would inureto it by the disclosureis
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probably gregter than the benefit that would result inthejudicd invedigation of truth. The
essence of the privilegeisto protect confidencesonly ... and thereby encourage such
communicationsfreefromfear of compulsory disd osure, thuspromoating marital harmony.”
Asthe petitioner pointsout, “[t]heimportant ingtitution of marriageisserved by a‘bright-line’ rulethat
legally ensures that confidential marital communication shall remain confidential marital communicati
The Generd Assambly hasconsdered, and rgjected, amendmentsto 89-105 ninetimessinceits
enactmentin 1973. It cartanly will beadle, if it believestha we have miscondrued itsintent, to amend
thedaute. But it ought to bethe Generd Assambly, nat this Court that makesthat determination; it isnot

the Court’ s intention or what the Court believes to be the best policy or approach that is at issue.

Concurring Opinion by Cathell, J..

Although | concur with the result reached by the mgjority, | differ somewhat in how that resultis
reached.

Whilel disagreewith someof themgority’ sanayssof theearly English history of the competency
and privilegeissues, | shdl not takethetimeto takeissue with their trestment of that historical perspective.

Saction 9-101 of the Courts & Judicid Procesdings Artide satesthat “[u]nless atherwise provided
inthissubtitle. . . [l]itigants and their gpouses are competent and compdlableto giveevidence” Section
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9-105 provides, however, that “[o]negpouseisnot competent to discloseany confidentid communication
between the spouses occurring during their marriage”  And section 9-106, in revant part, provides that
“[t]he spouse of aperson on trid for acrime may not be compelled to testify asan adversewitness. .. ."*
Inseeking reversal of the Court of Specid Appeds sopinion, petitioner profferstwo arguments, which |
rephraseand Implify: (1) section 9-105isan unwavable“competency” datute, not awaiveble” privilege';
and (2) if section 9-105 does establish aprivilege, then petitioner hasnot waived the privilegein thiscase.
| am convinced that section 9-105 dedlswith privilege by virtueof the treetment of theissue by the Genera
Assembly over the last hundred years or so.

Central to the arguments presented isthe nature of section 9-105. Section 9-105, asl view it,
cannat, inlight of thehigtory of testimonid limitationson spousesin Maryland and dsawhere, beresolved
inavacuum. The* competency” portion of Title9, subtitle 1, entitled“ Competency, Compdability, and
Privilege,” | believe, require, a aminimum, abaancing of those provisonsreating to the competence of
gpousd witnessesto tedtify a dl againgt the other pousein acrimind proceeding and the privileges of
soousss, generdly, to dedineto testify asto privileged communications or to prohibit the other gpousefrom
tedtifying asto such confidential marital communications. ThisCourt and the Court of Specia Appedshave
heretofore, for themost part, most dwaysaddressed theissues of spousestestifyingin casesinvolving
the other spouse using the language of “ privilege.” In the cases, however, the partiesgenerdly have
presented the digputes as méatters of privilege and wehave assumed, for the purposes of the cases, that the

Issuesrelated to privilegeonly, dthoughinat least one casewe have, indicta, recognized the difference

! The exceptions to section 9-106 are not relevant in the case sub judice.



between competency and privilege in the context of spousal witnesses.

| noteinitidly that the matter istreated in many different ways by other jurisdictions. Some
condudethat both conceptsareamatter of privilege aither under the satutes of thejurisdictions or under
thejurisdiction’s common law. Some continue to recognized adistinction, but generdly find in the
individua casesthat “privilege’ isinvolved rather than competency. Somejurisdictions have interpreted
ther date’ sstatutesand common law asrdating exclusvely to the matter of competency. | would Sart
by defining the difference in the concepts.

“Spousd incompetency,” sometimesrefaredto as” spousd disqudification,” *gpousal immunity,”
or the* prohibition against adverse spousa testimony,” and sometimeseven referred to as* spousal
privilege,” see, e.g., Peoplev. Fisher, 442 Mich. 560, 566, 503 N.W.2d 50, 53 (1993), asrelevant
totheissuespresented, is, generally, arule of testimonia incompetency. Therule governswhether a
spousemay testify a dl inajudicia proceeding, i.e., gopear asawitnessagangt the other spouse (or for
the spouse, according to some authorities) in acasein which the other spouseisaparty. In most
jurisdictionstheissueisqudified by theright of elther the testifying Soouse, the other spouse, or both, to
consent to such testimony. In apure sense, however, and aleast one jurisdiction has so held,? the
prohibition agang “ gpousd testimony” isabsolute. Inthat jurisdiction, agpouse, during themarriage, could
not tedtify at dl, asto any issue, inacaseinwhich the other spousewasaparty. “ Spousd incompetency,”
if gpoplicable, only exigsduringthemarriage. After thetermination of themarriage, “ gpousal incompetency”

IS no longer at issue and the ex-spouse may testify, and be required to testify.

? See Gallagher v. Goldstein, 402 Mass. 457, 524 N.E.2d 53 (1988).



“Spousdl privilege,” dsoreferredto asthe” communicationsprivilege,” asrdevant totheissues
beforethe Court, isaprohibition againg aspouse, or former spouse, being required, or permitted, totestify
Inacourt proceeding, asto aconfidentia marital communication occurring during the marriage, over her
or hisobjection or over the objection of the other oouse or former spouse. “ Spousd privilege” survives
the termination of the marriage.

Asl| commencean examinaion of the Maryland gatute, | noteinitidly the condraintsof Satutory
condruction. “Thecardind ruleof Satutory interpretation isto ascertain and effectuate theintention of the
legidature.” Oaksv. Connors, 339 Md. 24, 35, 660 A.2d 423, 429 (1995), quoted in Board of
License Comm'rsv. Toye, 354 Md. 116, 122, 729 A.2d 407, 410 (1999). “Aswe often have said,
the garting point for determining legidaiveintent isthelanguage of the gatuteitsdlf. Wherethegatutory
languageis plain and free from ambiguity, and expresses a definite and Smple meaning, courts do not
normally look beyond thewords of the gatute itsdf to determinelegidativeintent.” Degrenv. Sate, 352
Md. 400, 417, 722 A.2d 887, 895 (1999) (citationsomitted). In Traceyv. Tracey, 328 Md. 380, 387,
614 A.2d 590, 534 (1992), however, this Court opined that “the plain meaning rule of condructionisnot
abolute; rather, the gatute must be congrued reasonably with reference to the purpase, am, or palicy of
theenacting body. The Court will look & thelarger context, induding thelegidative purpose, withinwhich
datutory language gppears.” (Citationsomitted.) Thus, thisCourtisnot condrained by theliterd or usud
meaning of thetermsat issue. Edgewater Liquors, Inc. v. Liston, 349 Md. 803, 808, 709 A.2d 1301,
1303 (1998). Rather, wemug “interpret the meaning and effect of the languagein light of the objectives
and purposes of the provision enacted.” Lewisv. Sate, 348 Md. 648, 654, 705 A.2d 1128, 1131

(1998) (citing Gargliano v. Sate, 334 Md. 428, 435, 639 A.2d 675, 678 (1994)).
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In determininglegidativeintent, the Court may resort to thehistory behind thelegidative enactment,
Welshv. Kuntz, 196 Md. 86, 93, 75 A.2d 343, 345 (1950); Barnesv. Sate, 186 Md. 287, 291, 47
A.2d 50, 52, cert. denied, 329 U.S. 754, 67 S. Ct. 95, 91 L. Ed. 650 (1946), as well as the
development of the enactment through theyears. See, e.g., C.S v. Prince George' s County Dep'’t
of Soc. Servs, 343 Md. 14, 24, 680 A.2d 470, 475 (1996) (noting that “[i]t is often necessary to look
a thedevel opment of agatuteto discernlegidativeintent that may not beascdear uponinitia examinaion
of the current |language of the satute.” (quoting Condonv. Sate, 332 Md. 481, 492, 632 A.2d 753, 758
(1993) (dterationinoriginal))). Inreviewingthehistory of astatute, we must bear in mind that the
Legidatureispresumed to be aware of the common law asit Sandsa thetime of the enactment and that
the law isnot intended to change the common law absent an express, pecific declarationtodoso. See
Hardyv. Sate, 301 Md. 124, 131, 482 A.2d 474, 478 (1984) (“Maryland courts adhereto the policy
that Satutes are not to be condtrued to dter the common-law by implication.” (citing Bradshaw v. Prince
George's County, 284 Md. 294, 302, 396 A.2d 255, 260 (1979); Lutzv. Sate, 167 Md. 12, 15,
172 A. 354, 355-56 (1934))).

Mogt jurisdictionshaveinterpreted thecommon law asrecognizing the separate, thoughrelated,
common law originsof theconogptsof “spousa competency” and “ spousal privilege” Somehave adopted
the position urged on us that such statutes are virtually always competency statutes.®

Maryland attempted, at one point, to abolish the concept of absolute incompetency, butinthe

%] havefound no statutesin the other jurisdictionsidentica to thethree sectionsof theMaryland

subtitle described earlier, supra. The language of the Maryland statutes may be unique.



processof enactmentsand re-enactmentshas used competency languageto limit theeffect of theabolition
of theold common-law concent of “ spousal incompetency” or“ spousal disqualification.” 1864 Maryland
Laws, Chapter 109, section 1, provided, as relevant to the present issue:

Sec. 3. nor, inany crimind proceeding, shal any husband be competent or
compellableto give evidencefor or againgt hiswife, [and vice-versg], except asnow
alowed by law, nor inany case, civil or crimind, shal any husband be competent or
compd lableto disd oseany communication madeto him by hiswifeduring themarriage,

[and vice-versa).
Inmy view, thisstatute codified both concepts. 1t wasrepeded by 1876 Maryland Laws, Chapter 357,
section 1, which purported to reped and re-enact section 3. There-enacted gatutewas couched in generd
terms*“the person 0 charged shdll, at hisown request but not otherwise, be deemed acompetent witness
...~ Asre-enacted, there were no spedific provisonsreating to husbands, wives, or gpousesin generd.
1888 Maryland Laws, Chapter 515, was, in part, “AN ACT to repeal and re-enact with amendments
section three, of atidethirty-saven...." Therdevant portionsof the re-enactment read: “Indl crimind
proceedingsthe husband or wife of the accused party shdl be competent to tedtify; but inno case, avil or
crimind, shdl any husband or wifebecompetent to disclose any confidentia communication madeby the
onetotheother duringthemarriage. ...” Id. 8 1. Thisstatute declared spousesto be competent and
reserved to spouses only theright to prohibit the disdlosure of confidential maritd communications. It, as
| s=eit, abolished * spousal incompetency.” Accordingly, at thet timethe Maryland Satute waslimited to
the protection of confidential marital communications. Thislast languageremainedinthesautesthrough
the 1951 codification. See Md. Code (1951), Art. 35, 84. Through 1964 there was no “spousdal
incompetency” ruleinMaryland. Spouseswerecompletely compellable, i.e., competent, athoughthey

could not testify, over the objection of either, as to confidential communications.
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Thedautory higory, asl interpret it, rdating to thisissueindicatesthe early exigence of a“ spousd
incompetency” (or disqudification or immunity) rule, separate and distinct fromthe provisonsforbidding
theinvoluntary disclosure of confidential marital communications. Then, in 1888, the “ spousal
incompetency” rulewasrepeded fromthegatute. Up until 1965, the confidential marital communication
provisionremanedin the satute and had been, for over seventy-fiveyears, theonly provisoninrespect
to spousdl tesimony. Then, in 1965, the L egidature again repeded and re-enacted the rdevant Satute,
asl seeit, for the sole purpose of re-establishing amodified “ gpousa incompetency” provison, which
provided that awitness-goouse could not becompeled againgt hisor her wishesto tedtify againg the other
spouse in acrimina case. In 1965, Maryland Laws, Chapter 835, provided:

AN ACT to repeal and re-enact, with amendments, Section 4 of Article 35 of the

Annotated Codeof Maryland (1957 Edition), title* Evidence,” subtitle” Competency of

Witness” to providethat ahusband or wifeisnot compelled to tedtify asan adverse party

or witnessin acrimina action involving hisor her spouse but may testify a hisor her

election only.

Inthebody of the statute only the following was added: “ nor shdl the husband or wife be compdlled to
tedtify asan adverse party or witnessin any crimind proceedinginvolving hisor her pouse” Id. §1. By
thetimeaf thetrandfer of someof Artide 35 s“witness’ provisonsintothe Courts& Judicd Procesdings
Artidle during recodification in 1973 (see 1973 Sp. Sess, Md. Laws, Chap. 2, § 1), therewas a“ spousal

incompetency” provision, carried forward apparently from 1965 Maryland Laws, Chapter 835.* None

* Interestingly, when the 1973 Act incorporated the privilege againgt the forced disclosure of
confidential marita communications, it titled thet section “9-105 Spouse-Civil Proceedings” (Emphesis

added.) Thecodifiers however, gpparently modified thetitleto read “9-105. Testimony by spouses—
(continued...)



of themodificationsto the subtitle snce the 1973 recodification have changed any of the provisonsrdevant
to theissuesbefore usinthecaseat bar. Ascombined, the relevant statutory provisionsin respect to
gpouses now state: “Unless otherwise provided . . . [l]itigants and their spouses are competent and
compdlabdleto giveevidence” section 9-101, “[o]ne spouseisnot competent to discloseany confidentid
communication between the spouses occurring during their marriage,” section 9-105, and “[tjhe spouse
of aperson on trial for a crime may not be compelled to testify as an adverse witness.. . . .” § 9-106.
Oneof theissuesto beresolvedisjugt what, given the historical antecedents of the current Satute,
has been created by the Legidature? Isit “spousa incompetency” or “spousd privilege,” or both,
depending upon the context of thetestimonid activity of the gpouses? Wehavenever, heretofore, directly
addressed theissue. The positions of the other jurisdictionsis mixed (sometimes within the same
jurisdiction). | mention firgt those jurisdictions that have held ether that the entire range of spousal
testimony isacompetency issueor that thereisagenerd “ soousd incompetency” issue(whether waivable
or non-waivable) and, asto confidential marital communications, a*“ spousal privilege” issue.
The Supreme Judicia Court of Massachusettsin Gallagher v. Goldstein, 402 Mass. 457, 524
N.E.2d 53 (1988), was addressing amedica mapracticeissuein which the patient alegedly had been
rendered mentally incompetent asaresuit of the negligent actionsof thedefendants. Theplaintiff’ sattorney
sought to present testimony from the patient’ s husband asto conversationswith the patient prior to her

mentd deterioration. TheMassachusattssatute, inrdevant part, then provided that aperson of “ sufficient

%(...continued)
Confidentia communicaionsoccurringduringmarriage” Neither party inthe casesub judicearguesthat

the provision limiting the disclosure applies only in civil cases.
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understanding” could testify in court proceedings, except that “neither husband nor wife shall testify asto
privateconversationswiththeother.” Id. a 459, 524 N.E.2d & 54. Thislanguageisamilar toMaryland's
sction 9-105. Thisnormally iscongdered tobethe communicationsprivilege” TheMassachusettscourt
held otherwise:

The rule established by the statute is one of disqudification rather than privilege. . . .
Tesimony astothe contentsof aprivate conversationisinadmissbleevenif both spouses
desire the evidence to be admitted.

It seemsimprudent to prohibit testimony asto amarita conversation when both
partiesto the conversationwant disclosure. . . . However, theL egidature hasenacteda
dautegaingadear and unambiguouspreferencefor themarita disqudification. Wehave
conggently ruled that the Satute renders spousesincompetent to testify asto the contents
of thar private conversations with their marital partners. ... Whilewe agreewith the
plaintiff that many of the stated policy reasonsfor thisstatute are anachronistic and theat
those that are not outmoded, such asthe preservation of marital confidentiality and
hermony, are nat furthered by theinadmissibility of thistestimony, we must congtruethe
datute asitiswritten. Werethisgtrictly acommon law rule, wewould not hesitateto
trandormit fromaruleof disqudificationtooneof privilege However, giventheexigence
of the statute, that decision is for the Legidature.

Id. at 459-61, 524 N.E.2d at 54-55 (citations omitted) (footnotesomitted). But see Commonwealth

v. Maillet, 400 Mass. 572, 575-78, 511 N.E.2d 529, 531-33 (1987) (referring, ayear earlier, to the

Incompetency provisionsasa“privilege,” athough the nature of the testimonial rule was not at issue).
The Supreme Court of Ohioin Satev. Adamson, 72 Ohio St. 3d 431, 650 N.E.2d 875 (1995),

condrued aprovisonsmilar to Maryland’ ssection 9-106. Ohio Ruleof Evidence 601(B), in relevant

part, stated:

“Every person is competent to be a witness, except:



“(B) A spousetestifying againgt the other spouse charged with acrime except
when. . .:

“(2) The testifying spouse elects to testify.”
Id. at 433, 650 N.E.2d at 877. The court compared the spousal “competency” rule with the statute
concerning the marital communications privilege:

Thefocusof Evid. R. 601(B) isthe competency of the testifying Spouse; in
contrast, R.C. 2945.42 focuses on the privileged nature of spousal communicationg|.]

Spousal privilegeand spousa competency aredistinct lega conceptswhich
interrelate and providetwo different level sof protection for communicationsbetween
pouses. Under R.C. 2945.42, an accused may prevent aspouse from testifying about
private acts or communications. However, even when the privilege does not apply
because another person witnessed the acts or communications, a spouse sill is not
competent to testify about those actsor communications unlessshe specificaly dectsto
tedify. While the presence of awitness strips away the protection of the privilege, the
protection provided pursuant to Evid. R. 601 remains.

... WhileEvid. R. 601 wasamended in 1991 to dlow the spouse the decison as
to whether to testify against the accused spouse (the decision formerly lay with the
accused), theruledtill containsimportant protectionsfor the accused, sinceit dealswith
the competency of persons testifying against him.

Therulerequiresthat thetestifying pouse dect to testify againg her spouse. . .
. Thus under Evid. R. 601(B), agpouse remainsincompetent to testify until shemakesa
deliberate choice to testify, with knowledge of her right to refuse.
Id. at 433-34, 650 N.E.2d at 877. Satev. Savage, 30 Ohio S. 3d 1, 506 N.E.2d 196 (1987), applied
aprior verdon of the Ohio competency rulein which the decison of whether agpouse could testify rested

with the accused. The Court distinguished the rule from arule of privilege:



[Spousa incompetency received different trestment, not based upon privilege, but upon
aruleof absoluteincompetency which could not bewaived by falure of the defendant-
spouseto object. Only whenthe defendant called his spouseto thestand . . . wasthe
testifying spouse’ s incompetency waived, and cross-examination allowed.

... Furthermore, there are significant differences between arule granting a
paticular privilegeand onewnhich ddfinesadass of witnessesasincompeteant. . .. [A] rue

of incompetency defineswhichwitnessmay not offer testimony and then setsforth limited

exceptions for when witnesses may be heard. [Citations omitted.]

Id. at 4, 506 N.E.2d at 198. See also Satev. Phelps, 100 Ohio App. 3d 187, 192, 652 N.E.2d
1032, 1035 (1995) (“Having demondtrated the uniqueness of the two rules, it becomes apparent that
spousal incompetency is not subsumed within spousal privilege.” (quotation omitted)).

It appearsthat at least the intermediate appel late court in Minnesotaisin agreement with the
holdingsof the Ohio courts. In Satev. Thompson, 413 N.W.2d 889 (Minn. Ct. App. 1987), the state
took an gpped from an order uppressing asatement madeto the police by the defendant’ swifein respect
toacommunication between sheand her husband. At thetimeof the communication of thetatement, the
partieshad not been married, but weremarried a thetimeof trid. The defendant asserted that “the marita
privilege would prevent it from being admitted in histrial.” Id. at 890.

The Minnesotastatute provided that “[a] husband cannot be examined for or againgt hiswife
without her consent, [or vice-versd], . . . nor can ether, during themarriage or efterwards, . . . beexamined
asto any communication made by oneto the other during themarriage.” 1d. at 890-91 (quoting Minn.
Sat. §595.02, subd. 1(a), (1986)). Theappd late court opined, inpart: “Themarita privilegedatuteis
twofold, providing for both theincompetency of the spouse and the privilegefor marital communications”

Id. a 891. Becausethe partieswere not married at thetime of the communication at issue, the court held

that the* privilege’ for maritd communicationswasnot involved, and affirmed thelower court’ sfinding.
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The South Dakaota Supreme Court in Jagques, 256 N.W.2d at 560, was concerned with “whether
or not adefendant in acriminal prosecution . . . can effectively slencethe stat€' sstar witness. . . by
marrying her beforetrial . ...” The court held:

Thedate concedesthat she cannot be caled asawitnesswithout her hushand sconsent.
We hold that her previous testimony is likewise inadmissable, and reverse.

... There can be no question but what the testimony of the witness being the

spouse of the defendant [by thetime of tria] was not competent unlesshewaived his

privilege against her testifying.
Id. at 560, 563.

In Burlington Northern Railroad v. Hood, 802 P.2d 458, 465 (Colo. 1990), the statute
dated“[a] hushand shdl not beexamined for or againgt hiswifewithout her consent, [and viceversg), and
that * during themarriage or efterward’ neither gpouse shdl ‘ be examined without the consent of the other
asto any communicationsmede by oneto the ather during themarriage”” (quoting Colo. Rev. Stat. 13-99-
107(1)(@)(1), 6A (1990) (first alteration in original)). The Colorado Supreme Court held:

Thisstatute createstwo distinct privilegeswith respect to spousa testimony. Thefirst

privilegeissometimesrefered to astherule of spousd disqudification and prohibitsone

spousefromtestifying againg the other without the other’ sconsent. Thesecond privilege
prohibitsthe disclosure of agpousal communication made by one spouse to the other

during the marriage.

Id. at 465 (citations omitted). See also Fisher v. Sate, 690 So. 2d 268, 272 (Miss. 1996), (“We.
.. note the difference between the maritd privilege and spousd incompetency. Rule 601(g)(2) abolishes
spousd incompetenceto testify . . .. The non-offender spouse may be cdled to testify, but the other

spouse may still invoke the privilege regarding confidential communications. . . .").



Theexiding Pennsylvaniagatute, likeMaryland’ ssection 9-105, usestheterm* competent” inits
trestment of theconfidentid marital communicationsprivilege: “inacrimind proocesding neither husband nor
wifeshdl be competent or permitted to testify to confidential communicationsmadeby onetotheother,
unless this privilege is waived upon the trial.” 42 Pa. Cons. Stat. Ann. 8§ 5914 (West 1982)
(emphasis added).

Pennsylvaniaa so has astatute rel ating to a spouse’ stestimony while married to acrimina
defendant that was once arule of incompetency. Theterminology used was changed to a*“ privilege’ by
an Act of 1989. See Commonwealth v. Savage, 695 A.2d 820, 823 (Pa. Super. 1997) (“The
datutory provison dedling with spouses aswitnesses againgt eech other . . . wasrewritten by Act 16 of
1989. When that section wasrewritten, it was changed ‘ from arule rendering one Spouse incompetent to
testify againgt the other to arulerecognizing aprivilege not to testify against one sspouse.”” (quoting
Commonwealth v. Newman, 534 Pa. 424, 427, 633 A.2d 1069, 1070 (1993))). Nosuch changein
Maryland Code, section 9-106 of the Courts & Judicial Proceedings Article has occurred.

Thenew Pennsylvaniatesimonid Satutewas a issuein Newman, 534 Pa. 424, 633 A.2d 1069,
acontempt case. The question presented there was whether the statute, effective after the date of the
testifying Soouse sacquistion of knowledge about the crime but before the defendant’ strid, was gpplicable
to compel her testimony against her husband. The court opined:

It has dways been parmissble for the Commonwedth to useinformation obtained from

onespouseto build acase againg the other spouse. The competency rule, now privilege,
isatestimonial one. . ..

To pargphrasethe ruleswith regard to goousd tesimony, ahusband or wifeisnow
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deemed competent to testify againgt hisor her pouse, but hasaprivilegetorefusetogive

adversetestimony, which heor shemay waive. . .. Evenif ahusband or wife may be

cdledto givetestimony adverseto hisor her gpouse, however, heor sheisnot competent

to testify to confidential communications.

Id. at 429, 431-32, 633 A.2d at 1071, 1072.

Ealy inthe evolution of the competency/privilege Satutein Pennsylvania, prior to the Act of 1989,
therewere Pennsylvaniacases holding that it wasadrict “ spousd incompetency” rule, wheretheissue of
competency could not bewaived. In Commonwealthv. Moore, 453 Pa. 302, 305 n.4, 309 A.2d 569,
570n.4 (1973), the satutethen in effect provided that “[n]or shal husband and wife be competent or
permitted totestify against eech other ... .” InMoore, the court, commenting in afootnote, sated: “This
isacompetency statuteto be distinguished in purpose and effect from the rulesgoverning privilegesor
confidential communications.” Id. a 306 n.4, 309 A.2d a 570 n.4. The Supreme Court of Pennsylvania
held, inruling that the prosecution should not have been permitted to comment to the jury on the
defendant’ s failure to call hiswife to testify in his defense, that:

Itisdear the purpose of thesatuteisto bar, ether husoand or wife, from testifying agang

theother, and thisisarulewhichisnot waivabdleby thepaties ... Thedauteby itsvery

terms stops either spousefrom adversely affecting acrimina case against the other;

although it does allow a spouse to testify on behalf of the other. . . .

Id. at 307,309 A.2d at 571. It gppearsthat the Pennsylvaniacourts have interpreted the 1989 change
intheir datuteasmodifying theruleof “ gpousd incompetency” intoaruleof “spousd privilege’ ssparate
fromtheconfidential marital communicationsprovison, whichexpressesa“privilege’ that canbe* waived.”

In Satev. Hurley, 876 SW.2d 57 (Tenn. 1993), cert. denied, 513 U.S. 933, 115 S. Ct. 328,
130 L. Ed. 2d 287 (1994), the Supreme Court of Tennessee described apouse sright to refuseto testify

as“aprivilege” The TennesseeLegidature gpparently had abolished the satutory right of agpouse not
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to tedtify, but intended to retainthejudicidly crested commonHaw “ gpousa incompetency” ruleleaving the
|atter issue to the courts that had created it. The court said:

[Tenn. R. Evid. 501] setsout that except as otherwise provided by condtitution, Statute,
common law, . . . no person has aprivilegeto :

(1) Refuse to be awitness;

(2) Refuse to disclose any matter;

... In pertinent part, the statute provides that a husband and wife shall be
competent witnesses. . . though neither hushand nor wifeshal| testify asto any matter that
occurred between them by virtue of or in consequence of the marital relation.

Id. at 61.
The court noted that even prior to the changein the statutes, the Tennessee Rules of Evidence
provided that witness-gpouses could be compeled to testify againg defendant-gpousesin crimind cases

Prior to the adoption of the Rulesof Evidence, T.C.A. 840-17-104 provided thet
indl crimina cases, the husband or the wife were competent witnessesto testify for or
againg each other. . .. Overtheyears. . . the cases have held that the statute did not
aorogate the rule asto privileged, or confidential communications between husband and
wife. Generdly they havehdd that naither husband nor wifeare permitted, over objection,
to testify, in criminal cases, asto any matter occurring between them by virtueor in
consequenceof themaritd reation, nor asto any confidentia communi cationsbetween
them. ... Inview of thisit becomes apparent that, at the time of the defendant’ strid,
therewasnot any congtitutiond or Satutory provisonin referenceto pousd testimony in
crimind cases, leaving usto look to the common law of this Statefor guidance. A study
of theearly decisonsleaves no ather conclusion then thet, in company with many of our
gder states, Tennessee courtsadopted, in criminal cases, ahybrid combination of the
ancient common law rule barring interspousa testimony on one hand, and the marita
privilege in civil cases, established by statute, on the other.

Id. at 61-62.

After adiscusson of Tennessee sdtatutory history in respect to agpouse’ scompetency totestify
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and in respect to confidential marital communications between spouses, the court concluded:

After theenactment of theforegoing legidation, not withsanding thet therewas nather a

gtatutory nor common law precedent for such decisions, the casesinvolving crimind

proceedingsin this State consistently have referred to the rule found in Goodwin v.

Nicklin and wife, 53 Tenn. 256, 6 Heiskell (1871), acivil casein which the Court said:

“The common law placesthe rgection of such evidence upon the high grounds of public

policy, and because greater mischief and inconveniencewoul d result from thereception

than the excdluson of such evidence. Onthisaccount it isagenerd rule that the husband

and wife cannot give evidenceto affect each other either civilly or criminally; for to

admit such evidence would occasion domestic dissensions and discord . . . .”

Id. at 62.

The Tennessee court then discussed subsegquent casesin which thetestimonid issuewas couched
intermsof competency. It then noted that the common law rule asto spousd testimony had been crested
by the courts, and that, given thet the new statute was made subject to the common law, the courts could
still change the common law.

The present ruleisan anachroniam, perhgos suitablefor thetimesinwhichit was
cregted, but no longer aviable guiddinefor the conduct of crimind procesdingsinawaorld

which hasexperienced somuch change. Weconsder it timdy to establishapolicy which

IS better adapted to the circumstances marked by today’ s standards.

Id. a 63. The court then modified the common law to provide that the testifying spouse donehad a
privilege not to testify and that awilling spouse could testify. 1d. at 64; accord Satev. Bragan, 920
S.W.2d 227, 240-41 (Tenn. Crim. App. 1995).

In Satev. Holmes, 330 N.C. 826, 829, 412 S.E.2d 660, 661 (1992), the Supreme Court of
North Carolinanoted: “ At common law, the generd rule regarding spousdl testimony wasthat neither
spouse could testify for or against the other in either acivil or crimina proceeding. The spousa

incompetency rulewaslater rdaxed to provide that agpouse was competent to testify infavor of the other
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gpouse and be subject to cross-examination. Thismodification. . . gaverisetoaruleagans adverse
spousd testimony.” (Citationsomitted). The North CarolinaSupreme Court had dorogated the common
law rule of spousa incompetency and the North Carolina L egid ature had enacted alaw, much more
extendvethan Maryland's, that retained the competency-compelability language, but referred to thelack
of compellahility asa“privilege”” The North Carolina Supreme Court has since referred to spousd
incompetency intermsof “privilege,” dthough acknowledging: “Whileour casesand Satuteshavenot been
mode sof clarity, collectively they sand for the proposition that aconfidential communi cation between
husband and wifeis privileged and that thisprivilege, evenin crimina cases, survivesboth theNorth
CardinaRulesof Evidence and the amendmentsto [therdevant statute].” 1d. a 833, 412 SE.2d & 664.
Wyoming hasa so mixed thetwo conceptsby referring to both asprivileges, dthough, inacase
invalving theinterpretation of theWyoming atute, the VWWyoming Supreme Court dearly didinguished them:
Clarity and cond stency demand thet wedistinguish betweentheconfidential merital
communication privilegeand the privilegeof spousd immunity. Theprivilegeof spousal
Immunity may beinvoked by thegpousewho doesnot wish to be theingtrumentdity of

condemnation directed at hisor her partner. The confidentia marital communication
privilegeisthe privilegethat enauresthat private marita communicationswill remain private

Theconfidentid maritd communication privilegeinitiadly be ongsto thegpousewho
communicatestheconfidentid information. The spouse againg whomthetestimony is
offered has the right to invoke the confidential marital communication privilege.

If the party spouse refusesto waive the confidential marital communication

privilege, thewitness spouse cannat tedtify [asto the confidentid communication] evenif
he or she waives the spousal immunity privilege. . . .

... Weaso hold that oncethe party spouse haswaived the confidential marital
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communication privilege, the non-party spouse may then eect to invoke or waivethe
privilege of spousal immunity.

Curranv. Pasek, 886 P.2d 272, 275, 277 (Wyo. 1994) (citationsomitted). It isclear that in Wyoming,
eventhoughtheCourt refersto both conceptsas® privileges,” the conceptsnonethe essretaintheir separate
identities as a“spousal immunity,” i.e., incompetency, provision and a “communications privilege.”
TheWes VirginiaSupreme Court of Appedssmilarly refersto both conceptsasprivileges while
maintaining thedistinction. In Satev. Bradshaw, 193W. Va. 519, 537-38, 457 S.E.2d 456, 474-75,
cert. denied, 516 U.S. 872, 116 S. Ct. 196, 133 L. Ed. 2d 131 (1995), the court noted: “ There can be
no questionthat W. Va. Code, 57-3-3, absolutdly prohibits the spouse of adefendant from testifying
againg thedefendant . . .. Where properly invoked, this statute precludes dl adversetestimony by a
spouse, not merely disclosure of confidential communications.” (Footnote omitted.)
Anagument can besugtained thet in somejuridictionsboth conceptsaretrue privilege concepts”
dthough evenin someof thosejurisdictionsadigtinctionis made between the conceptsin site of generd
descriptionsreferring to both as“privileges” Inthefederd courts, the semind caseis Trammd v. United
Sates, 445 U.S. 40, 100 S. Ct. 906, 63 L. Ed. 2d 186 (1980), in which awife choseto testify against
her hushand under agrant of immunity. Certiorari wasgranted by the United States SupremeCourt “to
condder whether an accusad may invokethe privilege againg adverse spousd testimony so asto exclude
thevoluntary testimony of hiswife.” Id. at41-42,100 S. Ct. at 908. Attrid shewasnot permitted to
testify asto confidentid marital communications, but she was permitted to testify generdly againgt her
spouse, over hisobjection. Thus, the concept involved was dearly what ismost often termed, generdly,

asa“gpousd incompetency” issue. After discussing the®andent rule” rdaing to theincompetency of a
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wifeto testify againgt her husband because they were, in the eyes of thelaw, asingle person, the Court
noted that the* ruleof gpousal disqudification remained intact inmost common-law jurisdictionswell into
the 19th century.” Id. at 44, 100 S. Ct. at 909. The Supreme Court then stated:

Indeed, it was not until 1933, in Funk v. United Sates, 290 U.S. 371, 54 S. Ct. 212,

78 L. Ed. 369 [(1933)], that this Court abolished the testimonid disqudificationinthe

federal courts, so asto permit the spouse of adefendant to testify in the defendant’ s

behalf. Funk, however, left undisturbed the rule that either spouse could prevent the

other fromgiving adversetesimony. Therulethusevolvedinto oneof privilegerather then

one of absolute disqualification. [Emphasis added].

The Court later commented:

Itisessentia to remember that the Hawking® privilegeis not needed to protect
information privately disclosad between hushand and wifein theconfidence of themarital
relaionship. . .. Thoseconfidencesare privileged under theindependent rule protecting
confidential marital communication.

Id. at 50-51, 100 S. Ct. at 912-13 (citations omitted). Trammel, dthough speaking of the abolishment
of the“ spousal disqudification,” and definingit asa“privilege,” redly, intheend only modified, which
spouse had the power to waiveit. Seeid. at 53, 100 S. Ct. at 914.

Trammd led theway for some of the federa arcuitsto define gpousd incompetency” issuesas
“privileges” Inacaseinvolvingdlegationsof drug smuggling, the United States Court of Appedsfor the
Fifth Circuit noted in United Satesv. Ramirez, 145 F.3d 345, 355 (5th Cir.), cert. denied,  U.S.
__,119S.Ct. 602, 142 L. Ed. 2d 543 (1998), that: “The marita privilegeisdivided into two digtinct
privilegesby thefederd courts. Thefird privilege barsagpousefrom testifying adversdy tothe other. The

second privilege barsaspouse from tedtifying asto the confidentid marital communicationsof theother.”

®> Hawkins v. United Sates, 358 U.S. 74, 79 S. Ct. 136, 3 L. Ed. 2d 125 (1958).
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See also United Sates v. Rakes, 136 F.3d 1, 3 n.2 (1st Cir. 1998); United Sates v. Bahe, 128
F.3d 1440, 1441-42 (10th Cir. 1997), cert. denied, 523 U.S. 1033, 118 S. Ct. 1327, 140 L. Ed. 2d
489 (1998).

Severd gatejurisdictionsagppear to utilizethesamereasoning, terminology and definitionsusedin
Trammel. SeeHolyfidd v. Sate, 365 So. 2d 108, 110 (Ala. Crim. App. 1978) (“At common law
the spouse of aparty . . . wasincompetent to testify for or against hisor her mate. The mgjority of
jurisdictions. . . however, have atered this rule and have made a spouse a competent witness. . ..
Nonetheless, heor shedtill hasthe privilege not to testify if he or sheso dects”); Satev. Peters, 213
Ga App. 352, 354-55, 444 S.E.2d 609, 611 (1994) (“Under Acts 1866, . . . which essentially
incorporated the common-aw rule, spouseswere naither competent nor compdlabletotedtify. ... Findly
subsection (b) was added in 1987, providing thet the privilege shdl not apply where the husband or wife
ischarged withacrimeagaing . . . aminor child.” (emphasisadded)); seealso Pirklev. Sate, 234 Ga
App. 23, 23-24, 506 S.E.2d 186, 187-88 (1998). Although Texas considers both “spousal
incompetency” and confidential marital communicationsto bequestionsof privilege, it ill maintainsthe
distinction betweenthetwo. Cf. Poolev. Sate, 910 SW.2d 93, 95 n.6 (Tex. App. 1995) (“TEX. R.
CRIM. EVID. 504(2) merdy protectsan accused' sgpousefrom being caled asawitnessfor the Sate”);
Tgedav. Sate, 905 SW.2d 313, 316 (Tex. App. 1995, pet. ref’ d) (“The spouse of an accused has
aprivilege not to be called as awitness for the State.. . . .”).

Although clearly speaking of what under the common law was referred to as “ spousal
incompetency,” Arizonahasexpresdy termed it by Satute to beaprivilege titling it asthe “ Anti-Marital
Fact Privilege” SeeSateexrel. Woodsv. Cohen, 173 Ariz. 497,501-02, 844 P.2d 1147, 1151-52
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(Ariz. 1992) (“ A person shdl not be examined asawitnessin thefollowing cases: 1. A husband for or
againg hiswifewithout her consant, [and viceversg), asto eventsoccurring during themarriage” (quoting
Ariz. Rev. Sat. 8§ 13-4062(1))); seealso 8 Wigmore, supra, 8 2335, at 546. Arizona, like Maryland,
codifiesitsmarital communicationsprotection inasgparaedaute. The Arizonadaute expredy titlesthat
protection as“Husband and wife; privileged communications” Ariz. Rev. Stat. Ann. § 12-2232 (West
1994).

The Court of Appedlsof Washington, whilereferringtoit asa“maritd privilege,” nonetheless
maintai ned the distinction between the two conceptsin Satev. Modest, 88 Wash. App. 239, 246-47,
944 P.2d 417, 421 (1997), rev. denied, 134 Wash. 2d 1017, 958 P.2d 317 (1998):

Themarita privilegeiscontained in RCW 5.60.060 (1), which providesthat
nather ahushand nor awife can tedtify for or againg the other soouse without the pouse's
consent. Because Ms. Modest wasnot married to Mr. Modest at thetime of trid, this
provision does not preclude her tesimony. Even aformer gpouse, however, cannot be
examined regarding any confidentid communication made by oneto the other during the
marriage. [Citation omitted.] [Footnote omitted.]
That court also said in State v. Denison, 78 Wash. App. 566, 574, 897 P.2d 437, 441, rev. denied,
128 Wash. 2d 1006, 907 P.2d 297 (1995):

Theprivilege. .. conggsof two parts. Thefirg gopliesto an exiding marriage: it prevents

testimony by agpouse, without the consent of the nontestifying goouse, asto eventsbefore

or during mariage. The second gppliesather during or efter amarriage; agpouse, without

the consent of the other, cannot be examined asto confidential communicationsmade

during the marriage.

See also Shepard v. Sate, 257 Ind. 229, 231, 277 N.E.2d 165, 166 (1971) (“ Although the statute
refersto husbands and wives as being incompetent witnesses, asto communications mede to eech other,

the matter isactualy one of privileged communication.” (citation omitted)); Satev. Benner, 284 A.2d

-15-



91, 107 (Me 1971) (“[ E]ven though the 1969 exception for ‘marital communications wascrested inthe
context of witness competency, the Legislature was intending to specify aprivilege. . .."”).
Section 9-106 codifies the common law concept of “ spousal incompetency.”

Petitioner arguesthat saction 9-106 isnot acompetency section. Indead, heargues, section 9-106
isa“compellability section.”® He states: “Beginning with section 9-106 , subtitle 1[] addresses
compellability and privilege” | believethat isincorrect. Section 9-106, by itsuse of theword “ Same—"
initstitle, rdaesto the gpousal tesimony provisonsof the previoussection, 9-105. Asthesegatuteshave
been codifiedinthesubtitle, theword “privilege’ isfirst mentioned in section 9-107 (“ Defendantina
criminal trial.”).

Thejuxtapogition of sections9-105 and 9-106 reinforces my belief that they areintended and
designed for adifferent purpose than that suggested by petitioner. Section 9-106 governswhether a
poouse, againg that pouse swishes, may be compdled totestify at dl during themarriage. Itisadassc
“gpousd incompetency” issue. At thetimethis provison was added to the Maryland statutes by 1965
Maryland Laws, Chapter 835, there had been no satutory “ spousal incompetency” rulein Maryland for
over :venty-fiveyears. During that entire period, there had beenin exisence only datutory protection for
confidential marital communications. Atthetime, therefore, that the* spousd incompetency” rulewaslast

madeapart of gatutory spousa testimonia protectionsin Maryland, it wastotdly unrelated to any need

®In the context of theissue presented only competent witnessesare compellable” It may well
be that compelability isan indication of competence, a least in agenerd sense. The two terms gppear

throughout the cases to be used in almost identical ways.
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to protect confidentid marital communications Thet dreedy exiged. Indl probahility, dthough we cannot
be sure because of the non-existenceof hill files, thelocation of thislatter testimonia protectionin section
9-106 isduetothefact that it was added to the previous protection against compelled disclosure of
confidentid marita communicationsprovison. 1964 Maryland Laws, Chapter 835insertedthe“ spousa
incompetency” provisonimmediatdy after thed ready extant confidentid marital communicationsprovison,
and it reed, “nor shall the husband or wife be compelled to testify as an adverse party or witnessin any
crimind proceeding involving hisor her sopouse” In other words, in the re-codifications of the Satute, the
provisonscontainedinsection 9-106, indl likelihood, follow the provisonscontained in saction 9-105
because that isthe sequence in which they werelast enacted and the sequence in which they werefound
inMaryland Code(1957), Artide 35, section 4, prior to therecodification of these provisonsinthe Courts
& Judicial Proceedings Article.

Consdeingthelegidativehigory, thecommon law antecedentswe have discussed, and the cases
of thisand other jurisdictionswe havereviewed, | would hold that Section 9-106 of the Courts& Judicid
Proceedings Artideisa“ pousa incompetency,” “soousd disqudification” or “spousd immunity” rule. In
other words, during the marriageitsaf, aspouse, with certain exceptionsfound in section 9-106, may not
beforced to tedtify inacrimina case where the other spouseisadefendant. Given thelanguage of the
Maryland atute, agoousewho dectstotestify may do so; however, eventhen, heor shemay nat, without
the consent of the other, testify as to confidential marital communications.

Section 9-105 establishes a privilege
Aspdtitioner emphasizesto this Court, section 9-105 states that one spouse “is not competent”

to testify regarding any marital communications. But for the continuing viability of the*spousal
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incompetency” concept by statute, the plainlanguage of thisstatute might infer that section 9-105isa
Satute based on competency. The history of the satutes, however, as| haveindicated, isotherwise. The
exisenceof section 9-106 asamodified “ spousal incompetency” provision reinforces, by contrast, my
belief that section 9-105 relates to privilege.

The* competent” language hasbeen inthelegidative enactment of the marital communications
privilegesinceitsinception. See 1864 Md. Laws, Chap. 109, 8 1 (“[N]or inany case. . . shall any
husband be competent or compellableto discl ose any communication madeto him by hiswifeduring the
marriage, nor shal any wife be compe lableto discloseany communication madeto her by her husband
duringthemarriage.”). A number of sourcesindicatethat themarital communicationsprivilegewasnever
intended to be amatter of competency. By the passage of 1888 Maryland Laws, Chapter 515, the
Legidaure dedared gpousesto be competent, but crested an exception for confidentia communications
It used thewords*“inno case. . . shall any husband or wife be competent to disclose any confidentia
communication made. . . during themarriage” Inessence, asl now percaiveit, the Legidature at that
point established competency that waslimited by aprivilegein spite of the use of theinaccurateterm
“competent.” Next, itisimportant to again note the distinction between the marital communications
privilegeandtherdated spousd tesimony disqudification, whichisoftenmidabded asa® maritd privilege”
but functions, | think, basically asarule of competency. Thedisgudification, which, in Maryland, is, |
believe, codified in section 9-106, generdly prohibitsawitness-gpouse from being compelled to testify
againg hisor her gpouse about anything. 1n modern Satutes, the disqudification may goply only incrimind
mattersand often containsexceptionsfor when thewitness-gpouse or ardated childisthevictim of the

defendant-spouse’ s crime.
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Atcommon law, thedisqudificationwasmuch broader. Atfird it wasabsoluteand therewereno
exceptions, thenlater the defendant-spouse could invokeit. Itwasaso adisgudificationfor agpousewho
wished to tedtify favorably for hisor her pouse. AsParliament and thelegidaures of thevarious American
datesbegantoreped or limit theeffect of spousd disqudification Satutes, many saw acontinuing need to
protect marita communications meant to beheld in confidence. That iswhet | percavethe Legidaure has
donein this State.

Saction 9-105, establishing thecommunicationsprivilegeissat gpart from thespousa incompetency
provisonsfoundin section 9-106. Although thelegidative higtory avallableto us, asl have said, isnot
complete, i.e, legidaivehigory filesprior to 1975 have not been mantained, the Legidatureispresumed
to beaware of theholdings of this Court, indluding Coleman, and of thecommon law ingenerd. Itisfar
to assume, given thesequence of gatutory enactments, that the Generd Assembly had dwaysviewed the
evidentiary protection of marital communicationsasaprivilege. Theword “competent,” used in section
9-105, appearsto beathrowback to the origind statute, which combined the communications privilege
and the spousal incompetency rule in one paragraph.

Thisinterpretation of section 9-105 asestablishing aprivilegeisfurther bolstered by thistypeof
legidativetrestment of the confidential maritd communication provisonsin other jurisdictions. Many of
theseforeign Sateslabd the protection of marita communicationsasa“privilege’ inthelr Satutesreating

to court procedure.” Other jurisdictions grant amarital communications“privilege” intheir rules of

" See Ariz. Rev. Stat. Ann. §§ 12-2232, 13-4062 (West 1999); Cdl. Evid. Code § 980 (West

1995); Fla. Stat. Ann. 8§ 90.504 (West 1999); Kan. Stat. Ann. § 60-428(a) (1995); La. Code Evid. Ann.
(continued...)
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evidence? Thefedera courtsa so recognize acommon-law marital communications privilege. See
Wolfle v. United States, 291 U.S. 7, 54 S. Ct. 279, 78 L. Ed. 617 (1934); see also Sate v.
Littlgohn, 199 Conn. 631, 649-50, 508 A.2d 1376, 1385-86 (1986) (recognizing acommon-law

marital communications privilege in Connecticuit.

’(...continued)
art. 504(b) (1995): Neb. Rev. Stat. § 27-505 (1995): Nev. Rev. Stat. Ann. §49.295 (Michie 1996); N.J

Sat. Ann. § 2A:84A-22 (West 1994); N.M. Stat. Ann. 8 38-6-6 (Michie1999); N.Y.C.PL.R.Lawv §
4502(b) (Consol. 1978); Ohio Rev. Code Ann. § 2317.02(D) (Anderson 1998); Okla. Stat. Ann. tit. 12,
§ 2504(B) (1993); Or. Rev. Stat. §40.255(2) (1997); S.D. Codified Laws§ 19-13-13 (Michie 1995);
Tenn. Code Ann. § 24-1-201(b) (1999); Utah Code Ann. § 78-24-8 (1996); Wash. Rev. Code §
5.60.060 (1998); Wis Stat. Ann. § 905.05(1) (West 1993); Wyo. Stat. Ann. § 1-12-101(3)(iii) (Michie
1999). TheVirginiaCodeprovidesthat gopouses are competent to testify for or againg oneancther incaivil
cases, but exceptsprivileged communications. Va. Code Ann. §88.01-398 (Michie 1992). Thecrimind
statute provides that in certain cases a spouse is competent to testify “except asto privileged

communications.” 1d. § 19.2-271.2 (1999).
8 SeeAla R. Evid. 504(b); AlaskaR. Evid. 505(b); Ark. R. Evid. 504(b); Ddl. Unif. R. Evid.

504(b); Haw. R. Evid. 505(b)(2); Ky. R. Evid. 504(b); Me. R. Evid. 504(b); Miss. R. Evid. 504(b); N.H.
R. Evid. 504; N.D. R. Evid. 504(b); Tex. R. Evid. 504(a)(2); Vt. R. Evid. 504(b). Uniform Rule of
Evidence 504(a) ds0 datesthat “[gn individud hasaprivilegeto refuseto tedtify or to prevent hisor her
gpouse or former spousefrom testifying asto any confidentia communication made by theindividud tothe

spouse during their marriage.”
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Having concluded that saction 9-105 establishesaprivilege, dbeit for somewheat different reasons,
| further agree, for the reasons sated in the mgority opinion, thet petitioner did not waive hisprivilegein

the case sub judice.

-21-



