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Appel l ants, CES Card Establishnent Services, Inc. (CES) and
Atl antic Miutual I|nsurance Conpany (Atlantic Miutual), challenge
a decision of the Crcuit Court for Washington County granting
summary judgnent in favor of appellees, Cynthia L. Doub (M.
Doub), Citicorp Credit Services, Inc. (Cticorp), and Planet
| nsurance Co. (Planet). On appeal, appellants present three
i ssues, which we have rephrased and condensed to one:
Whet her, for purposes of assigning liability
to a particular enployer in an occupationa
di sease case pursuant to 8§ 9-502(b) of the
Labor and Enpl oynment Article, the date of | ast
injurious exposure may follow the date upon
whi ch the claimnt becane disabled from the
di sease.
We shall answer "no," for reasons hereinafter explained, and

remand the case to the circuit court for further proceedings.

BACKGROUND

On Cctober 23, 1992, Cynthia L. Doub filed a claimw th the
Wor kers' Conpensation Comm ssion (WCC) alleging that she had
devel oped an occupational disease, carpal tunnel syndrone,
arising out of her work as an input/output clerk. The
chronol ogy of events leading up to the claim as shown by the

record, is not disputed.?

Pursuant to Mi. Rule 8-501(g), the parties have agreed upon a statenent
of facts. The purpose of the rule is to avoid the cost and expense of producing
a record extract. Nothing in the rule, however, prevents us from considering
facts in the record that were not nmentioned in the agreed statenent of facts.
In this case there are certain facts concerning the events |leading up to M.
Doub's claim that, although onmtted fromthe agreed statenment of facts, will
becone inportant to our decision in this case.
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At a hearing held before WCC Comm ssioner R chard Teitel on
May 19, 1993, M. Doub testified that her job involved
processing the incomng mail, which included "keying it on the
system" She stated that she first began experiencing tingling
and nunbness in her hands in Novenmber of 1990. On Novenber 19,
1990, Ms. Doub visited Dr. Guedenet, who diagnosed her wth
t enosynovitis? of the right hand and advised her to take three
days off fromwork. M. Doub testified that, after taking the
three days off, she returned to work, and worked thereafter for
four nmonths w thout problens. She went back to see Dr. Guedenet
on June 7, 1991, however, after she again began experiencing
pain in her right hand. At that tinme, Dr. CGuedenet di agnosed
tendinitis,® and Ms. Doub again took three days off from work.
Ms. Doub's condition again inproved tenporarily, but the
pain eventually resurfaced, and she was diagnosed with right
carpal tunnel syndronme on August 21, 1992. She under went

surgery on her right hand on January 25, 1993.
Ms. Doub was enpl oyed by Citicorp from January 1986 until
July 1, 1992, and Planet was on the risk during that entire
period. On July 1, 1992, as a result of a change in ownership,

Ms. Doub becane enpl oyed by CES, and Atlantic Miutual was on the

2This condition is defined as an "[i]nflanmation of a tendon and its
envel opi ng sheath." Stedman's Medical Dictionary 1417 (5th Lawer's Ed. 1982).

3This condition is defined as "inflammation of a tendon." Stedman's Medi cal
Dictionary, supra, at 1416.
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risk from June 15, 1992 through June 15, 1993. Al though M.
Doub initially named appellants as the enployer and insurer
liable to her for her claim appellants inpleaded appellees
Citicorp and Pl anet.

At the WCC hearing, CES and Atlantic Mutual argued that the
first date of disablenent was Novenber 19, 1990. Ms. Doub
contended that the first date of disablenent was Septenber 15,
1992. In an Award and Conpensation Order dated May 24, 1993,
the WCC rul ed as fol | ows:

The Commi ssion finds on the issue presented
that CES Card Establishnent is the correct
enployer who is insured by Centennial
| nsurance Conpany!¥; and finds that the
cl ai mant sustained an occupational disease
(right carpal tunnel syndrone) arising out of
and in the course of enploynent, and the first
date of the disablenent was Novenber 19, 1990
and that the date of last injurious exposure
was January 25, 1993; and further finds that
the disability of the claimant is the result
of the occupational disease; and as a result
thereof was tenporarily totally disabled on
Sept enber 15, 1992 and on Decenber 15, 1992
and from January 25, 1993 to March 2, 1993
inclusive; less credit for sick |eave paid,
and finds that the enployer and insurer shal

pay nedi cal expenses in accordance with the
Medi cal Fee @uide of this Comm ssion. The
Comm ssion further finds that notice was
timely given. Average weekly wage--$351. 69.

It is, therefore ... ORDERED that the above
named enployer and above nanmed insurer pay
unto [Ms. Doub], conpensation for tenporary
total disability at the rate of $235.00
payabl e weekly, on Septenber 15, 1992, on
Decenber 15, 1992 and begi nning January 25,
1993 and ending March 2, 1993 incl usive...

4All parties agree that CES is insured by Atlantic. It is not explained
inthe briefs or the record why Centennial Insurance Co. was nanmed by the WCC as
the insurer of CES.
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After their notion for reconsideration was denied by the
WCC on June 16, 1993, CES and Atlantic Miutual filed a Petition
for Appeal to the Circuit Court for Washington County,
contending that "CES is not the enployer liable for disability
related to the occupational disease of Novenber 19, 1990, and
that, for the purpose of determning liability, clainmnt was not
i njuriously exposed last on January 25, 1993." Citicorp and
Planet filed a notion for summary judgnent. In their Menorandum
of Law in support of the notion, Cticorp and Pl anet sai d:
It is undisputed between all parties that the
Cl ai mant did have carpal tunnel syndrone and
was in fact first disabled on Novenber 19,
1990, while under the enploynent of Citicorp.
However, as wll be set forth, the first date
of di sabl enent has absolutely no rel evance to
t he issue of which enployer is responsible for
a claim for an occupational disease....
Rat her, the date that the claimant is | ast
injuriously exposed to the hazards of the
di sease is controlling.

Ms. Doub joined in the notion for summary judgnent filed by

Citicorp and Pl anet.

At the hearing on the notion held January 7, 1994,
Citicorp conceded, based on its position that the date of
di sabl enment had no relevance to determ ning which enployer is
liable for a WCC claim that M. Doub was disabled as of
Novenber 19, 1990. Ms. Doub did not present an argunent at the

heari ng.
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Maryl and Code (1991 Repl. Vol.), 8 9-502(b) of the Labor
and Enmploynent Article (LE) provides that liability for an
occupational disease is inposed on the enployer and insurer "in
whose enploynment the covered enployee was last injuriously
exposed to the hazards of the occupational disease.” Both the
WCC and the |ower court inposed liability on CES and Atlantic
Mut ual , pursuant to the WCC s determ nation that the date of
| ast injurious exposure occurred on January 25, 1993, when M.
Doub was wor ki ng for CES.

Appel | ants argue, however, that, when applying the rule of
last injurious exposure, it is the last injurious exposure
occurring prior to the date of di sabl enent t hat IS
determ native. In support of this contention, appellants rely
on subsection (d) of LE 8§ 9-502:

(d) Limtation on liability. ) An enpl oyer and

insurer are liable to provide conpensation

under subsection (c) of this section only if:

(1) the occupational disease that caused
the death or disability:

(1) is due to the nature of an enpl oy-

ment in which hazards of the occupational

di sease exist and the covered enployee was
enpl oyed before the date of disablenent....

(Enphasi s added). In accordance with the above wording,
appel lants assert that, inasnuch as the first date of
di sablement in this case was on Novenber 19, 1990 and CES did
not enploy Ms. Doub until July 1, 1992, appellants cannot be
liable for Doub's claim Appellees argue, on the other hand, as
they did before the circuit court, that, in determ ning which

enployer is liable for a claim the date of last injurious
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exposure clearly governs, w thout any reference to the date of

first disabl enent.

.

We begin our analysis by exam ning our decision in Janes v.
CGeneral Motors Corp., 74 Md. App. 479, cert. denied, 313 Ml. 7
(1988). In Janes, we had occasion to apply the rule of |ast
I njurious exposure to a set of facts sonewhat anal ogous to the
ones in the case at hand. The claimant in Janmes had been an
enpl oyee of GMfor 13 years. 1d. at 482. Caimant worked for
CGeneral Motors (G at its Baltinore plant until June 1981 and
then worked at GM s Del aware plant from June 1981 until August
1985. 1d. at 482. From Septenber 1985 to April 1986, cl ai mant
worked for GM at its Baltinore plant. Id. Although clai mant
was di agnosed as having bil ateral carpal tunnel syndrome before
he returned to work at the Baltinore plant in Septenber 1985, he
did not becone disabled fromthe disease until April 23, 1986
when he underwent surgery on his left wist. Id. at 483.

Ajury in the Grcuit Court for Baltinore Cty determ ned
that the last injurious exposure had occurred during claimant's
enploy at the Delaware plant. 1d. at 481. d ai mant appeal ed,
contendi ng that, inasnmuch as the last injurious exposure clearly
occurred at GMs Baltinore plant, the trial court erred in not

granting his notion for judgnent on the issue. Id.
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I n Janes, we began by generally recogni zing that, under
Maryl and' s occupational disease statute, conpensation is only
payable to a claimant fromthe date of disabl enment; disabl enent
being the "event of an enployee's becomng actually
incapacitated, <either partly or totally, because of an
occupational disease, from performng his work in the |ast
occupation in which [he was] exposed to the hazards of such
di sease...." ld. at 485 n.1.° We then explicitly stated,
however, that liability is not inposed on the enployer enploying
the claimant on the date that the disability arises: "Wen the
issue is who nust pay conpensation, it is the date of |ast
i njurious exposure to the hazard of the disease, and not the
date of disability, that governs."” Id. at 486 (citing Shiflett
v. Powhattan M ning Co., 293 Md. 198, 203 (1982), and Travel ers
Ins. Co. v. Proctor, 59 Ml. App. 149, 153 (1984)). Al t hough
appellees in this case argue otherw se, this does not nean that
the date of disability has no significance at all in determning

the date of last injurious exposure.® Qur application of the

5Since we deci ded James, the rel evant occupati onal di sease provisions have
been recodified in LE § 9-502 by Laws of Maryland, 1991, Ch. 8 § 2. W note that
the definition of disability, quoted above, was previously located in Art. 101,
8§ 67(15), and now appears w thout substantive change at LE & 9-502(a). The
remai nder of LE 8§ 9-502 was derived from former Art. 101 § 22(a) and (b)
§ 23(c), and the first clause of § 23(b). See Revisor's Note appearing after LE
§ 9-502.

5Travelers Ins. Co. v. Proctor, supra, decided prior to the Janes case, is
not to the contrary. |In Proctor, we enphasized the inportance of distinguishing
between the date of disability and the date of last injurious exposure in
successi ve enpl oyer cases. |d., 59 MI. App. at 152-153 (citing Shiflett, supra,
293 Md. at 203). In Proctor, however, neither party argued that the date of |ast
i njurious exposure, as the date that determ nes which enployer is liable, nust
precede the date of disability. Rather, both parties, and the WCC Conmi ssi oner
in the case, had focused on the date of disability itself as determ ning which
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rule to the specific facts of James, a thorough review of prior
cases applying the rule, and the plain neaning of the statutory
| anguage, all make that clear.

I n James, we enphasi zed that the date of diagnosis is of no
significance in determ ning which enployer is |liable under the
rule of last injurious exposure. 1d. at 488. Thus, in applying
the rule to the facts before us in Janes, we held that, although
claimant did not work at GMs Baltinore plant until after the
date that he was di agnosed with carpal tunnel syndrone, the | ast
exposure to the hazards of the disease, which occurred at the
Baltinore plant (and was prior to the date on which clai mant
becane "disabled" from the disease), could be considered
"injurious" for the purposes of assigning Iliability to
successi ve enployers. Id.

In so holding, we rejected GMs argunent that "the date of
| ast injurious exposure is a question of fact, the resol ution of
which is not necessarily related to the date of disablenent,"
id. at 487, and hence inplicitly recognized that it is the date
of disablenent, and not the date of diagnosis, on which the
admni stration of the rule depends. As we enphasized in Janes,
conpensation for an occupational disease claimis awarded from
the date of disablenent; for it is this date on which the

cl ai mant becones incapacitated from the disease and thus

enpl oyer and insurer would be held liable for the claim Id. at 151, 152.
I nasmuch as the statute and case law clearly mandated that the date of |ast
i njurious exposure governed the issue, we remanded for a factual determi nation
of when claimant was |ast injuriously exposed. |d. at 153.
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actually suffers fromit. ld. at 486. Therefore, although
liability is clearly not inposed on the enployer enploying the
claimant on the date of disability, it is that date from which
one works backward to determne the date of last injurious
exposure.
This reading of Janes is the only one that conports with

t he plain | anguage of LE 8 9-502. Subsection (b) mandates that
liability to a claimant for an occupational disease only applies
to

(1) the enployer in whose enploynent the

covered enpl oyee was |l ast injuriously exposed

to the hazards of the occupational disease;

and

(2) the insurer liable for the risk when the

covered enployee, while enployed by the

enpl oyer, was last injuriously exposed to the

hazards of the occupational disease.
| f the above rule were applied with no reference to the date of
disability, then LE § 9-502(d), which provides that an enpl oyer
and insurer are not liable to a claimnt unless the claimant's
di sease is due to the nature of an enploynent in which hazards

of the occupational disease exist and the covered enpl oyee was
enpl oyed before the date of disablenent...,” would nmake no
sense.

Pre-Janes cases decided by the Court of Appeals support
this construction. In Lowery v. MCormck, 300 M. 28, 31
(1984), the Court traced the history of the rule. The Court

recogni zed that the rule had been followed in other states prior



10
to its adoption in Maryl and, noted how other states had applied
the rule subsequent to Maryland's enactnent of the Rule, and
expl ored the purpose behind Mryland' s original QOccupationa
Di sease Act, enacted by the legislature in 1939. 1d. at 31-48.
I n highlighting the advantages of the rule, the Court enphasized
the significance of the date of disability:

Cccupational disease cases typically show a
long history of exposure wthout actual
di sability, culmnating in the enforced
cessation of work on a definite date. 1In the
search for an identifiable instant in tine
whi ch can perform such necessary functions as
to start claim periods running, establish
claimant's right to benefits, determ ne which
year's statute applies, and fix the enployer
and insurer liable for conpensation, the date
of disability has been found the nost
sati sfactory. Legally, it is the nonent at
which the right to benefits accrues; as to
limtations, it is the nonment at which in nost
i nstances the claimant ought to know he has a
conpensabl e claim and, to successi ve
insurers, it has the one cardinal nerit of
being definite, while other possible dates as
that of the actual contraction of the disease
are usually not susceptible to positive
denonstration

ld. at 39-40 (quoting 4 Larson, Wrknmen's Conpensation Law, 8§
95.21 pages 17-82 to 17-86 (1981)); Mntgonmery County Police
Dept. v. Jennings, 49 Ml. App. 246, 252-53, cert. denied, 291
Md. 779 (1981) (quoting portion of sane excerpt).

The Lowery Court enphasized that because of the |atency
period between bei ng exposed to the hazards of the disease, and
becom ng disabled fromit, the rule of last injurious exposure
"elimnat[es] the often inpossible burden of proving nedica

causation of the disease to a particular workplace." Id. at 48.
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Al t hough the Court recognized that assigning liability to the
| ast enpl oyer that could have caused the disease may seemunfair
under the facts of a specific case, it noted that the rul e nust
be applied "uniformy and universally in order that the burden
assigned to the | ast causal enployer would ) over the | ong haul
) be equalized anong all causal enployers under the |aw of
averages." 1d. at 50-51.

The Court made the followi ng conclusions regarding the
adoption of the last injurious exposure rule in Mryl and:

It is plain that the Legi sl ature was aware of
the inherent difference between disability
produced by accidental injury ) with a fixed
date of occurrence ) and that produced by the
more insidious occupational disease ) the
i nception of which nost frequently is clouded
and the disabling effect of which may occur
years after its comencenent. The Legislature
made a specific provision for that inherent
di fference: (1) by fixing the date of
di sabl ement as the accrual date of a worker's
right to benefits (ch. 465, Acts of 1939,
§ 32B;, now Article 101 § 22(a)) [recodified at
LE 8 9-502], and (2) by assigning liability
for benefits to that enployer in whose
enpl oynent the disabled worker was |ast
injuriously exposed to the hazards of the
di sease (ch. 465, Acts of 1939, 8§ 32C, now
Article 101 § 23(b)) [recodified at LE § 9-
502(b)].

| d. at 47-48.

The facts involved in Lowery illustrate how the | egislature
intended the rule of last injurious exposure to work. George
Lowery becane disabled as the result of an asbestos related
di sease in June of 1980 and died as a result of the disease in

1982. ld. at 30. Lowery had worked as an asbestos insul ator
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for various enployers in Maryland and other states from 1935 to
1975. 1d. Inasmuch as it woul d have been extrenely burdensone,
if not inpossible, to determ ne under which of Lowery's various
j obs the disease was "caused," liability was inposed on the
enpl oyer for whom Lowery was wor ki ng when he was | ast exposed to
t he hazards of the disease in 1975.

Shiflett v. Powhattan M ning Co., 293 Ml. 198 (1982), pre-
sented a simlar situation in that there was a | engthy |atency
period between claimant's | ast exposure to the hazards of the
occupational disease and the onset of disability from the
di sease. The claimant in Shiflett, however, was only exposed to
the hazards of the disease while working for one enployer from
1950 to 1959, and thus liability was inposed on that enployer.’
ld. at 199. Al though claimant was working as a security guard
when he becane incapacitated fromthe disease in 1975, liability
was not inposed on that particular enployer because, as the
Court pointed out in the opinion, "[t]he Act does not |ook for
conpensation to be paid by the one enploying as of the date the
disability arises, but by the enployer as of the date when the
enpl oyee was ‘last injuriously exposed to hazards of such

di sease.'" Id. at 203.

‘I'n Shiflett, during the latency period between when clai mant was exposed
to the disease and when he becane disabled from it, the statutory cap for
occupati onal disease disability awards had twi ce been raised. 1d., 293 Ml. at
200. The Court of Appeals held that the cap in place at the tine that claimnt

becane di sabl ed governed cl ai mant's conpensation award. |d. at 206
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The Janes case, unlike the circunstances involved in Lowery
and Shiflett, presented a situation in which the claimant
wor ked, in an occupation that exposed her to the hazards of the
di sease, after the date on which he was diagnosed with an
occupational disease, but before disability ensued. Thi s
factual situation appeared to conplicate what, in the |atent
di sease cases, had been a nechanical application of the rule.
Thus, in James, GM urged this Court to hold that in such
ci rcunstances, the date of last injurious exposure mnmust be a
factual question that is not necessarily related to when the
cl ai mant becane di sabled from the disease. As we enphasized,
supra, however, we rejected this argunent, thus inplicitly
reinforcing that the rule would continue to be applied as it had
in the | atent di sease cases.

Therefore, in consideration of the case |aw discussed
supra, read together with the plain statutory | anguage cont ai ned
in subsections (b) and (d) of LE 8 9-502, we hold that, for
purposes of assigning liability as anong several enployers, the
| ast injurious exposure rule nmust be applied by finding the date
that a clai nant becane di sabled froman occupati onal di sease and
t hen working backward to determne the date of |ast injurious
exposure. Put another way, we hold that in occupational disease
cases the date of last injurious exposure can never cone after
the date of disability. |In effect, we are defining "injurious

exposure” as an exposure that contributed to the onset of
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disability ) not one that may have exacerbated an existing

di sability.

[T,

Havi ng determ ned the proper nethod of applying the | ast
injurious exposure rule, we find it necessary to review the
| egal definition of disability. The term "disablenent” is
defined in LE § 9-502(a):

(a) "Disablenent” defined.-- In this section,
"di sabl enent” means the event of a covered
enpl oyee becomng partially or totally
i ncapaci t at ed:
(1) because of an occupational disease; and
(2) fromperformng the work of the covered
enpl oyee in the last occupation in which the
covered enployee was injuriously exposed to
t he hazards of the occupational disease.
In Shiflett, supra, 293 M. at 202, the Court of Appeals
enphasi zed that "the General Assenbly considers disabl enment from
an occupational disease as an event which is statutorily treated
much like an injury caused by an accident."” The Court
acknow edged that the specific section governing conpensation
for occupational diseases, contained in fornmer Art. 101,
8§ 22(a), provided that wupon becom ng disabled, the covered

enpl oyee woul d be conpensated "as if such di sabl enent or death

were an injury by accident...."® Id. (enphasis in original).

8Al t hough the above |anguage has been onitted from the recodified
conpensation provision, contained in LE 8§ 9-502(c), it is apparent from an
overall reading of LE § 9-502 that the onset of disability has remnai ned the point
at which the disease becones conpensabl e.
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As is clear from LE §8 9-502(a), a claimnt becones
"di sabl ed® when he or she becones "incapacitated," either
partially or totally, "fromperformng the work ... in the |ast
occupation in which the covered enpl oyee was injuriously exposed
to the hazards of the occupational disease.” See Adans v.
Western Electric Co., 63 Ml. App. 587, 591, cert. denied, 309
vd. 301 (1985)(recognizing "disablenent" as equivalent to
"incapacity").

I n Bel schner v. Anchor Post Products, Inc., 227 M. 89, 93
(1961), the Court of Appeals el aborated on the neaning of the
phrase "actual incapacitation" as it appeared in fornmer Art.
101, § 67(15):

While the words "actually incapacitated" are

not defined in the statute, obviously because

they are neither anbiguous nor equivocal and

import no technical neaning, it has been said

that an enployee is not incapacitated within

the intent of the law "if, though injured

[ he] still has the capacity, the ability to,

and does continue to performhis regular work,

for which he is enployed, and receives his

usual pay for the work."
ld. at 93 (quoting Lunmbernen's Reciprocal Ass'n v. Coody, 278
S.W 856 (Tex. Gv. App. 1926)); Mntgonery County Police Dept.
v. Jennings, supra, 49 Md. App. at 251 (quoting sanme excerpt).
In interpreting its decision in Belschner, the Court of Appeals
has enphasized that in determining whether a claimant 1is
"incapacitated,” a claimant's |ack of wage |oss, while always

"rel evant to show absence of actual incapacitation, ... is not

necessarily conclusive.” Mller v. Wstern Electric Co., 310
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Md. 173, 191 (1987); see also Victor v. Proctor & Ganble, 318
Mmd. 624, 632 (1990). The MIller Court pointed out that
"incapacitation" often enconpasses many factors from which the
fact finder determnes (in the case of partial incapacitation)
whether the claimant is "l ess capable of working" than he or she
had been previously. 1d. at 193.

Moreover, this Court has enphasized that the "incapacita-
tion," whether partial or total, nust be from performng the
work in the last occupation in which the covered enpl oyee was
injuriously exposed to the hazards of the occupational disease:

An incapacity to work in one set of conditions
applicable to a particular job does not
necessarily indicate or equate wth an
incapacity to perform the work in an
occupation. Wether a disablenent suffices to
be occupational in scope would depend, at
least in part, upon how the occupation is
defined and how nuch of the range of activity
fairly included wthin that occupation is in

fact foreclosed to the cl ai mant.

Adans v. Western Electric Co., supra, 63 Ml. App. at 593.

I V.

Qur final course of action under the facts of the instant
case is conplicated by the odd procedural posture presented.
Al'l parties have proceeded at the circuit court |level, and here
at the appellate level, on the assunption that M. Doub was
"di sabl ed" and thus necessarily "incapacitated" on Novenber 19,

1990. Cticorp and Pl anet conceded this fact at the summary
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j udgment hearing, based on the erroneous |egal theory that the
date of disablenment has no rel evance in the application of the
"last injurious exposure" rule. A though Ms. Doub maintained at
the WCC hearing, and on her claim form that she was first
di sabled on Septenber 15, 1992, she joined the notion of
appellees Citicorp and Planet, and did not present a separate
argunment at the hearing on summary judgnent.?® The Agreed
Statenent of Facts reveals that all parties acknow edged that,
"[b]ased on the evidence presented, the Conm ssion determ ned
that the Cainmant sustained an occupational disease (right
carpal tunnel syndrone) arising out of and in the course of
enpl oynent and that the first date of disablenent was Novenber
19, 1990...." In their brief, appellees point out, however,
that Ms. Doub was al so di sabl ed on Septenber 15, 1992, Decenber
15, 1992, and from January 25, 1993 to March 3, 1993.

In consideration of the above sequence of events, it is

clear that Ms. Doub never explicitly conceded to Novenber 19,

°Ms. Doub's reason for not chal |l engi ng Novenber 19, 1990 as the date of
first disablenent lies in the text of the WCC' s Award and Order. Al though the
WCC found that Ms. Doub's disability had begun as of Novenber 19, 1990, the WCC
did not use this date to calcul ate the anmount of conpensation due her, nor did
it order conpensation to begin as of this date. Thus, it seens that inasnmuch as
Ms. Doub recei ved conpensation based on her average weekly wage as of January 25,
1993, rather than in Novenber of 1990, and received conpensation for all of the
dates requested on her claim form there was no incentive on her part to
chal l enge the WCC's finding as incorrect. To hold her now to Novenber 19, 1990
as the date of disablenment would nean, in light of our holding in this case, that
the earliest date of last injurious exposure woul d be on Novenber 19th, and her
aver age weekly wage and benefits woul d have to be recal cul ated accordingly. See
LE 9-602(a) (stating that "[e]xcept as otherwi se provided in this section, the
average weekly wage of a covered enpl oyee shall be conputed by determ ning the
average of the weekly wages of the covered enployee ... at the tine of ... the
| ast injurious exposure of the covered enpl oyee to the hazards of an occupati onal

di sease")
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1990 as the date of disablenent. Therefore, it would be
i nappropriate to hold her to such a concession.

At | east based on the facts presented in the record, M.
Doub was not "disabled,” within the neaning of the term provided
in LE 8§ 9-502(a), on Novenber 19, 1990. At the hearing before
Comm ssioner Teitel, M. Doub testified that she first began
experiencing pain in her right hand in Novenmber of 1990. She
went to the doctor and thereafter mssed three days of work
begi nni ng on Novenber 19, 1990. Although we acknow edge t hat
Dr. Guedenet advised Ms. Doub to wear a wist support on her
right hand, there is nothing in the record tending to show t hat
the anmobunt of work assigned to appellant was di mnished after
she returned to work, that she was producing | ess work because
of the problens, that her enployer was not satisfied with her
wor k product, or that she was inpaired from using her right
hand. In fact, Ms. Doub testified that after her three-day
absence in Novenber of 1990, her condition "inproved" for a
period of four nonths. Furthernore, when asked by counsel for
appel l ants whether the doctor told her in Novenber of 1990 to
"lay off typing for awhile,” M. Doub responded that "[t]he only
thing he did at that tine was take nme off work for awhile.”™ In
short, the record does not support the finding that Ms. Doub was
any | ess capable of performng her work as an input/output clerk
after she returned to work foll ow ng her three-day absence than

she had been before she took the three days off. Moreover, our
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review of the entire record does not indicate that Ms. Doub was
di sabl ed at any tinme before she went to work for appell ant.

It is well established that an appellate court "will not
ordinarily wundertake to sustain the judgnent by ruling on
another ground, not ruled on by the trial <court, if the
alternative ground is one as to which the trial court had the
discretion to deny summary judgnent." Three Garden Vill age Ltd.
Partnership v. US. Fid & GQuaranty Co., 318 M. 98, 107-108
(1989) (quoting Geisz v. Geater Baltinore Medical Center, 313
Md. 301, 314 n.5 (1988)).

It appears from our review of the record that the tria
court could have granted sunmary judgnent in favor of appellees
by applying the last injurious exposure rule in the nethod
outlined above. He appropriately could have concluded: 1) Ms.
Doub did not becone "disabled" fromperformng her duties in the
| ast occupation that exposed her to the hazards of the disease
until she becane enpl oyed by CES; 2) counting backward fromthe
date of disability, Ms. Doub was |ast injuriously exposed while
she worked for CES; 3) therefore, appellants are responsible for
paying Ms. Doub workers' conpensation benefits. As al ready
noted, this argunment was not made in support of appellee's
nmotion for summary judgnent. |f the argunent had been advanced,
it would not necessarily have succeeded due to the discretion

vested in the trial court. | d.
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For the above reasons, we find it necessary to reverse and

remand this case to the circuit court for further proceedings.

JUDGVENT REVERSED,;

CASE REMANDED TO THE C RCU T COURT
FOR WASHI NGTON COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON.

COSTS TO BE DI VI DED EQUALLY
BETWEEN APPELLANTS AND APPELLEES
Cl TI CORP CREDI T SERVI CES AND
PLANET | NSURANCE CO.

®n remand, appellees may, if they wish, again nove for sunmary judgment
based on the facts already established or any party may do so based on such
additional facts as are presented pursuant to Mil. Rule 2-501.



