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i nvol ving the | aw of reckl ess endanger ment now command our central
focus as we revisit the case.

The appel l ant, Christopher J. Al brecht, who was a Mntgonery
County police officer at the tine of the crine, was convicted in
the Grcuit Court for Montgonmery County by Judge Peter J. Messitte,
sitting without a jury, of one count of involuntary mansl aughter
and two separate counts of reckless endangernent.

The first count of the indictnment charged the appellant with
t he unl awful mansl aughter of Rebecca Garnett. After a |lengthy and
hard-fought trial, Judge Messitte found that the evidence did not
persuade him that O ficer Al brecht had intentionally fired the
shotgun bl ast that caused Ms. Garnett's death. Accordingly, he
found the appellant not guilty of voluntary manslaughter. Judge
Messitte did find, however, that Oficer Al brecht's behavior in
poi nting and handling the weapon was grossly negligent in that it
represented a gross deviation fromthe standard of conduct expected
of a reasonable police officer. Accordingly, he found the
appellant guilty of involuntary manslaughter of the gross
negl i gence variety.

The second count of the indictnment charged the appellant with
t he reckl ess endangernment of Rebecca Garnett. Based on the sane
"gross negligence," so defined (perhaps inadvertently) in the
Maryl and case law as to enbrace the quality of "recklessness,"

Judge Messitte also found the appellant guilty of the reckless
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endangernent of Rebecca Garnett. He nmerged that conviction,
however, into the conviction for mansl aughter.

The third count of the indictnent initially charged the
appellant with the reckless endangernent of "other person(s)
present on Larchnont Terrace.” At the end of the State's case, the
third count was anended, over the appellant's objection, by
substituting for "other person(s) present on Larchnont Terrace" the
names of seven specific persons, to wit, Oficer Mirvin Thonas,
Darnell Budd, Iris Frazier, Tequila Frazier, Janmes Littlejohn,
Carrol |l Wal ker, and Travell Dumar. Judge Messitte ultimately found
the appellant not guilty of the reckl ess endangernment of O ficer
Marvin Thomas, Darnell Budd, and Iris Frazier. He found, on the
ot her hand, that the appellant was guilty of having recklessly
endangered Tequila Frazier, Janes Littlejohn, Carroll Wal ker, and
Travell Dumar. Discrimnating factors, considerations other than
the wundeviating factor of the appellant's gross negligence,
obviously cane into play in separating the four who were reckl essly
endangered fromthe three who were not. For the conviction on that
third count, Judge Messitte sentenced the appellant to one year in
prison, to be served consecutively wth the sentence for
mans| aught er, but then suspended that sentence.

In appealing his convictions to this Court, the appellant
chal l enged the legal sufficiency of the evidence to support the
finding of gross negligence that was the indispensable predicate

for both the mansl aughter conviction and the reckl ess endanger nent
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convi cti ons. He also challenged the reckless endangernent
convictions in a nunber of other regards. He clainmed that he was
the victimof multiplicity in pleading, in that the State had tw ce
charged him (in the second and third counts) wth the single crine
of reckless endangernent. He cl ai ned, noreover, that the third
count as initially drawn did not adequately charge an offense for
the failure to nane any victim

The appellant clainmed alternatively that if, contrary to his
urging, the unit of prosecution in reckless endangernent were held
to be each individual person recklessly endangered, the third count
was then ultimately duplicitous, charging himw th seven offenses
in a single count and convicting himof four. He clained that the
amendnent nam ng those seven victins, over his objection, was
i nperm ssibly one of substance and not nerely of form He al so
chal l enged the legal sufficiency of the evidence to support the
r eckl ess endangernent convictions with respect to Tequila Frazier,
Janmes Littlejohn, Carroll Wlker, and Travell Dumar in various
regards.

In reversing the appellant's convictions in Albrechtv. Sate, 97

Md. App. 630, 632 A 2d 163 (1993), our focus was narrow. W held
that the evidence was not legally sufficient to permt a finding of
gross negligence. On the basis of both Montgonery County Police
Acadeny instruction and the testinony of nunerous Mntgonery County

officers, the evidence did not permt a finding that in the
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ci rcunstances of the present case Oficer Al brecht was guilty of a
gross and wanton deviation from permtted police conduct in the
unlinbering, the |oading, and the aimng of his weapon.

In reversing this Court's decision, the Court of Appeals in
Satev. Albrecht, 336 Md. 475, 649 A 2d 336 (1994), was correspondingly
narrow in its focus. In exposing the Achilles' Heel of this
Court's analysis, it |ooked to one small, but crucial, additional
factor in the officer's conduct that had been overl ooked by us.
After having unlinbered, |oaded, and ai med his weapon, the officer
moved his finger fromthe safer position of the trigger guard to
the nore exposed position of the trigger itself, thereby
increasing, if not creating, the danger that even a nervous twtch
or an uncontrol |l able nuscul ar spasm m ght cause the weapon to fire
accidentally. The police acadeny instruction and the testinony of
fellow officers that had legitim zed as acceptable practice every
step leading up to that final one stopped short of legitimzing the
placing of the finger on the trigger itself. The Court of Appeals
held that that small but officially uncountenanced increnmental risk
was sufficient to permt a finding that the officer had been
grossly negligent.

The Unresol ved | ssues

In reversing the convictions on the basis of the appellant's
primary contention, we found it wunnecessary to deal wth the

appel l ant's secondary contentions touching on the | aw of reckl ess
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endangernment. In reversing our decision on the primary issue, the
Court of Appeal s had no occasion to address those secondary issues.
On remand fromthe Court of Appeals, it is now incunbent upon us to
turn our attention to what was heretofore of only margi nal concern
-- sonme of the still unresolved nuances of reckless endangernent
| aw and the significance of those nuances to the contentions that
are now back before us.

In first addressing this case, we found it unnecessary to
assess the legal sufficiency of the evidence to support the
reckl ess endangernent convictions with respect to any el enent of
the crime other than that of whether the appellant's conduct

permtted a finding of an unjustified creation on his part of a

substantial risk of death or serious injury to another. Holding as
we did that the appellant's conduct could not be found to have been
unjustified, we had no need to demarcate any possi bl e geographic
arc of danger or to determ ne what the evidence showed with respect
to whether any of the persons naned in the third count were
actually wthin that arc of danger at the tinme the danger was still
oper ati onal :

Hol ding as we do that the evidence was not
legally sufficient to support the convictions
for reckless endangernent because of the
i nsubstantiality of the "risk" factor based
upon the nmere aimng of the shotgun and not
the firing of the shotgun, it is unnecessary
to examne further the question of what
victinms mght otherw se have been recklessly
endanger ed. The record, however, is highly
dubi ous in that regard.
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Albrecht v. Sate, 97 Md. App. at 684 n. 3.

W were simlarly content to |leave for another day the
guestion of what is the appropriate unit of prosecution when it
comes to the crine of reckless endangernment. Consequently, we were
able to put off the alternative pl eading problens attendant on the
resolution of that issue as to the appropriate nodule of
crimnality:

Qur holding that the evidence was not
legally sufficient in terns of establishing
the "risk"™ factor itself relieves us of the
burden of addressing a very nettlesone
pl eadi ng problem That is the problem of

conputing the units of prosecution wth
respect to the crime of reckless endanger nent.

If it is the life-endangering act itself
that is the unit of prosecution and not each
vi cti mthereby endangered, then the second and

third counts, each char gi ng reckl ess
endangernent, should not both have been in
this case. One of them would have been
r edundant .

If, on the other hand, the wunit of
prosecution is each endangered victim rather
than the nere act itself, then the third count
in this case woul d present numerous probl ens.
The namng or otherwise identifying of the
victim would be a critical el enent .
Permtting the State at the end of the State's
case to amend the third count by adding for
the first time the names of victins, where
t her et of ore none had been nanmed, would seemto
represent an anendnent going to actual
substance and not to nere form

97 M. App. at 685-86 n. 4.
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| f we had been correct in our holding that the evidence could
not support a finding that the appellant's creation of the risk was
unjustified, then it was i mmaterial whether one person or a hundred
persons had been subjected to what was a justified risk.
Accordingly, there was no occasion for us to address the possible
duplicity of the third count:

There woul d be an additional problem of how
seven crinmes against seven victinms could be
charged in a single count. \What woul d be the
doubl e jeopardy inplications, for instance, if
foll owi ng, arguendo, the granting of a judgnent
of acquittal with respect to three victins,
t he overturning of the convictions of two nore
on the ground that the evidence was not
legally sufficient, and the overturning of the
convictions of the other two on sone nere
evidentiary ground, that count with respect to
those two final victins was remanded for
possible retrial? Fortunately, none of these
problens is before us in this case and we
intimate no answers with respect to them The
| aw of reckl ess endanger nent is still
relatively unpl owed ground.

97 M. App. at 686 n. 4.
All of these issues are now very nuch alive.

The Factual Background

I n State v. Albrecht, 336 MI. at 479-82, Judge Raker fully and

articulately summari zed the circunstances that inmedi ately preceded
the fatal shooting of Rebecca Garnett:

The basic facts of this case are
undi sputed. On the afternoon of May 23, 1991,
Mont gonery County Police Oficers Christopher
Al brecht and Marvin Thomas were di spatched to
Fai rhaven Drive in Githersburg, Maryland, to
investigate a reported stabbing. Upon
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arriving at the scene, the officers were
informed that a fight had broken out between
Tinothy Fair and three young nmen and that Fair
had been stabbed in the back with a broken
bottl e by Darnell Budd, whom Al brecht knew by
name. Wtnesses at the scene also told the
officers that the three nmen involved in the
fight were known to be drug deal ers and that
the three mght have been involved in a
robbery. The officers were told that Budd had
left the Fairhaven Drive area in a green
Chevrolet driven by Rebecca Garnett. One
W tness warned the officers that there m ght
be a gun in the Chevrolet, although no one at
the scene reported seeing any of the
i ndi viduals involved with a gun.

While the officers were still at the scene,
a W tness saw the green Chevrol et pass by and
shouted "There goes the car." Al brecht saw
three people in the car as it passed: a

female, who was driving, and two black nale
passengers. Thomas and Al brecht both got into
their cruisers and set off in pursuit.
Al though the officers initially | ost sight of
the Chevrolet, after a brief search of the
surroundi ng nei ghbor hood Al brecht spotted the
car in a parking lot at Larchnont Terrace, a
t ownhouse conplex in Mntgonmery County. The
car was parked perpendicular to the curb with
the front end facing the street. The driver,
Rebecca Garnett, and one of the nmle
passengers, whom Al brecht recogni zed as
Darnell Budd, had exited the car and were
standing in the parking lot. The other male
passenger, Janes Littlejohn, renmained in the

back seat of the car. The car was parked
directly in front of a nei ghbor hood
pl aygr ound. The docunent ary evi dence

presented at trial showed the Garnett stood no
more than six feet fromthe sidewal k that ran

in front of the playground area. I n
phot ographs from the scene, sone playground
equi pnent, including a slide, is visible

directly behind the spot where Rebecca Garnett
stood. A swingset is visible to the rear and
the right of where Garnett stood. Both the
slide and sw ngset appear to be set
approximately ten to fifteen feet behind the
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sidewal k. At the tine that Al brecht spotted
t he Chevrol et--which was approximately 7 p. m
--it was still daylight and there were several
children and adults both in the playground
area, on the sidewalk running behind the
Chevrolet and in front of the playground, and
on the surrounding street.

Al brecht brought his police cruiser to a
stop in front of and to the right of the
driver's door of the Chevrolet. At that tine,
Garnett was standing next to the closed
driver's side door, holding a bag of Frito's
in one hand. Her other hand was enpty. Budd
stood by the passenger side door. Littlejohn,
still in the car, appeared to be either
sitting on the back seat or kneeling down on
the floorboards of the car's rear passenger
conpart ment. As Al brecht was parking his
cruiser, he saw Garnett and Budd exchange
words and begin to nove towards the Chevrolet,
appearing to himas if they were going to try
to |leave the scene. Exiting his cruiser,
Al brecht yelled, "Stop! Freeze!" and, at the
sane tinme, renoved his shotgun fromits rack
i nside his vehicle. Wtnesses at the scene
reported also hearing a command to "Put your

hands in the air." Al brecht, standing behind
t he open door of his cruiser, then imed ately
pl aced a shotgun shell in the chanber of the

shotgun and "racked" the shotgun into its
final stage of firing capability. He then
| eveled his shotgun at Garnett, who stood
approximately thirty-seven feet away fromhim
Wtnesses at the scene testified that
Al brecht, | ooking down the barrel of the gun,
ai med his shotgun directly at Garnett.

O ficer Thomas arrived at Larchnont Terrace
a matter of seconds after Al brecht. Thomas
nmoved his police cruiser into a position in
front of and to the left of the Chevrolet.
The manner in which Al brecht and Thonmas par ked
their cruisers was in accordance with standard
police procedure by which officers use their
vehicles for cover while attenpting to
effectuate an arrest. When Thomas first
exited his cruiser, he did not renopve his
shotgun from its rack inside his vehicle.
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Upon hearing the racking of Albrecht's
shot gun, however, Thomas reached back into his
crui ser and renoved his own. Both Thomas and
Al brecht were using Rem ngton W ngnaster WNMbdel
870 shotguns, the standard nodel shotgun
issued to Montgonmery County police officers.
As manuf actured, the shotgun hol ds four rounds
of ammuni tion. Al brecht , however, had
custom zed his weapon by fitting it with a
bandolier, or sling, that held fifteen extra
rounds of ammunition and added 2. 39 pounds to
t he wei ght of his weapon.

Al brecht testified that he kept his shotgun
pointed at Garnett until he decided that she
did not pose any danger to himor to any ot her
person. After "checking off" Garnett as a
threat, A brecht testified that he intended to
swing the shotgun to the left in order to
bring it to bear on Littlejohn and Budd. The
shot gun, however, di scharged and struck
Garnett in the chest. Garnett died al nost
i medi ately. Wtnesses at the scene testified
that Al brecht was steadily hol ding the shotgun
and directly aimng it at Garnett at the tine
t hat the weapon di scharged.

Al t hough Al brecht saw Garnett sink to the
ground after his gun had fired, he testified
that he thought that she was sinply sitting
down so as to conply with his orders to "stop"
and "freeze" and that he did not realize that
she had been shot. Shouting "I told you not
to nmove," Al brecht imediately racked a second
round into the shotgun's chanber as a result,
Al brecht testified, of "realizing nmy gun went
of f." He and Thonas then approached the
Chevrol et and pl aced Budd and Littl ej ohn under
arrest. After Budd and Littlejohn had been
arrested, Al brecht turned his attention to
Garnett. (Footnote omtted.)

The Pl eadi ng Probl em
Miltiplicity or Duplicity?

Absent sone third theory that we cannot even inmagine, the unit

of prosecution in a reckless endangernent case has to be either 1)
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t he reckl ess act of the defendant creating a substantial danger of
harmor 2) each person endangered by such reckless act. \Whichever
way that issue is resolved, the State has a pl eadi ng probl em

If the unit of prosecution is the reckless act itself, there
is a single crinme whether one person or a hundred persons are
endangered by that act. Although it would be indi spensabl e that at
| east one hunman bei ng be recklessly endangered, the identification
of a particular victimor victinms would be surplusage. In the
context of this case, the second and third counts of the indictnent

woul d have charged the appellant with precisely the sane crine.
Such multiplicious charging would be erroneous pe se and the

mul ti pl e conviction under the redundant third count would have to

be reversed.

W R LaFave & J. H Israel, 2 Crimnal Procedure (1984), § 19.2(e)
at 457-58, discusses the problemof the multiplicious charge:

A multiplicious indictnment charges a single

of fense in several counts. . . . The principle
danger in nultiplicity is that the defendant
will receive nultiple sentences for a single

of fense, although courts have noted that
multiple counts my also work against
defendant by leading the jury to believe that
defendant's conduct is especially serious
because it constitutes nore than one crine.
Multiplicity does not require dismssal of the
i ndi ct nment . The court may respond to a
successf ul obj ection by requiring t he
prosecutor to elect one count, consolidating
the various counts, or sinply advising the
jury that only one offense is charged. |If the
objection is first raised after conviction,
the defendant will be entitled to relief from
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an inproperly inposed nmultiple sentence.
(Footnotes omtted.)

And see Brownv. Sate, 311 Ml. 426, 432 n.5, 535 A 2d 485 (1988).
The reversal would be based on a doubl e jeopardy problem of
t he autrefois convict vari ety guardi ng against the danger of multiple

puni shrent for a single offense. Self-evidently, a retrial on the
mul ti plicious count woul d be barred.

If, on the other hand, the wunit of prosecution is each
i ndi vidual person who has been recklessly endangered, the
indictnment in this case was not multiplicious. There would be no
reason why the appellant could not have been convicted of the
reckl ess endangernent of Rebecca Garnett under the second count and
al so have been convicted of the separate crinme of recklessly
endangering sone ot her person under the third count. |In terns of
the anended indictnment in this case, however, the State m ght
sinmply be junping fromthe frying pan into the fire, exchanging the
error of multiplicious charging for the error of duplicitous
char gi ng.

W R LaFave & J. H Israel, 2 Crimnal Procedure (1984), § 19.2(e)

at 457, discusses the problem of the duplicitous charge:

Duplicity is the charging of separate of fenses
in a single count. This practice is
unaccept abl e because it prevents the jury from
deciding guilt or innocence on each offense
separately and may nake it difficult to
determ ne whether the conviction rested on
only one of the offenses or both. Duplicity
can result in prejudice to the defendant in
the shaping of evidentiary rulings, in
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producing a conviction on |ess than a
unani mous verdict as to each separate offense,
in sentencing, in limting review on appeal
and in exposing the defendant to double
jeopardy. Duplicity usually occurs because of
prosecutor error in assumng that a particul ar
statute creates a single offense . . . rather
t han several offenses. (Footnotes omtted.)

If the conviction on the third count were to be based on a
hol di ng that the count was duplicitous, a retrial on a charge or
charges properly pleaded would not necessarily be barred. The
i ssue, thus, is squarely before us of what is the appropriate unit
of prosecution for the crinme of reckl ess endanger nment ?

The Unit of Prosecution

The crinme of Reckless Endangernment is newin Maryland. It was

enacted by Ch. 460 of the Acts of 1989. SeeMinorv. Sate, 85 M. App.

305, 313-15, 583 A 2d 1102 (1991) and Minorv. Sate, 326 Md. 436, 605

A.2d 138 (1992). It is codified in Ml. Ann. Code art. 27 § 120
(1992), which provides in pertinent part:
(a) Any person who recklessly engages in

conduct that creates a substantial risk of

death or serious physical injury to another

person is gqguilty of the msdeneanor of

reckl ess endangernment and on conviction is

subject to a fine not exceeding $5,000 or

i nprisonment not exceeding 5 years or both.

For the reasons that follow, we hold that the unit of
prosecution for the crinme of Reckless Endangernent is each person
who is recklessly exposed to the substantial risk of death or
serious physical injury. Before immersing ourselves in the

m nuti ae of the case law, it behooves us for a nonent to stand on
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t he nount ai ntop and | ook down on the larger field of the crimnal
law in perspective, for sonetines insight is permtted us in
macrocosmthat is not always suffered us in mcrocosm It is with
the benefit of this larger perspective that the academc witers
perceptively group crines into such categories as crines against
property, crimes against habitation, crinmes against public norals,
and crines against persons. Although in actuality a particular
crime may overlap several of these categories, the accepted
cat egori zati on nonethel ess serves to capture the essential nature
of a crimnal prohibition.

In this sense, the crine of Reckless Endangernent is
qui ntessentially a crine against persons. It is an inchoate crine
and is intended to deal with the situation in which a victimis put
at substantial risk of death or serious bodily harm but nmay,
t hrough a stroke of good fortune, be spared the consummated harm
itself. By identifying the consummated crine or crines to which a
particular inchoate crine is incipient, we are better able to
appreciate the essential character and the basic purpose of the
inchoate crine itself.

I n Williams v. Sate, 100 MJ. App. 468, 480-490, 641 A 2d 990

(1994), we analyzed at length the inchoate nature of reckless
endangernment and identified the various forns of crimnal hom cide
and battery, intended and unintended, to which reckless

endanger nent was i nchoate. W observed:
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As with all inchoate crinmes, reckless
endangerment was intended to plug a gap in the
law. Inchoate crines are designed to inhibit

crim nal conduct before it goes too far or to
puni sh crimnal conduct even when, luckily, it
m sfires. Reckl ess endangernent is, indeed,

doubly inchoate. At the actusreus |l evel, it is
one el enent short of consummated harm At the
mensrea level, it is one elenent short of the

specific intent necessary for either an
attenpt or for one of the aggravated assaults.

100 Md. App. at 481.

Confining ourselves to that side of the | edger where there has
been no intent to inflict harm on anyone, the consummated crines
that could, wth a stroke of bad fortune, eventuate froma reckl ess
endangernent are several. Should the harmthat is risked conme to
pass and should death result, such hom cide, depending on the
degree of recklessness, mght be either involuntary mansl aughter of
the gross negligence variety (as in the case of Rebecca Garnett
here) or second-degree nurder of the depraved-heart variety.
Should the injury to the person be in the form of non-fatal but
nonet hel ess serious bodily harm the consunmated crinme would be
battery of the unintended variety.

In any event, the entire range of consummated crines from
which the inchoate crine of Reckless Endangernent is either one
step renoved (no actual harm or two steps renoved (neither actual
harm nor intent to harn) represents the very paradigm of crine
agai nst the person--hom cides and batteries and assaults, sinple

and aggravated, intended and unintended. 1In all of their forns and
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degrees, they are classically crines against the person. It is
even so with this newest inchoate addition to that inherently
dangerous famly.
We turn to the case law. Wth intentional hom cide or any

intentional crime of violence, the unit of prosecution is so self-

evident that the i ssue seldom if ever, arises. | n dicta, however,

we did note in Albrechtv. Sate, 97 Md. App. 630, 685-86 n. 4:

Wth intentional crimes of violence, it is
clear that the unit of prosecution is each
Separate victim To explode a bonmb on an
ai rpl ane containing 300 passengers and crew
constitutes 300 nurders, not one.

| n Blackwell v. Sate, 278 M. 466, 365 A 2d 545 (1976), the
def endant comm tted one act of arson by throw ng three bottles of
gasoline into the window of a house with the intent to force a
former girlfriend out of the house. Not wi t hst andi ng that single
act, he was convicted on six charges of first-degree nmurder, one
for each of the six persons who died in the fire.

Smithv. State, 31 M. App. 106, 355 A 2d 527 (1976), was a case
in which the defendant feloniously set fire to a bar and restaurant
wher ei n seven persons were sl eeping on an upper floor. Two of them
were killed in the fire. The appellant was convicted for that
single crimnal act of two counts of nurder and two counts of
ar son. Arson, like burglary, is generally conceptualized as a
crinme against habitation. |In the Smth case, therefore, the unit of

prosecution for arson was determned to be the structure that was
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burned and the multiplication of the arson charge by two was not
permtted. One of the arson convictions was, therefore, vacated as
redundant . Both murder convictions, on the other hand, were
af firmed. Murder, unlike arson, is a crine against the person
The unit of prosecution 1is each person nurdered. The
mul tiplication of the charge by two, therefore, inappropriate with
respect to arson, was perfectly appropriate with respect to nurder.

Armed robbery is a classic exanple of a crinme against the
person and so is its attendant crinme of using a handgun in the

comm ssion of an arnmed robbery. |In Brownv.Sate, 311 Ml. 426, 535

A 2d 485 (1988), the Court of Appeals affirmed six armed robbery
convictions and six separate convictions for the use of a handgun
in the perpetration of a crinme of violence against the defense's
chal l enge that there were but two arned robberies and two handgun
of fenses that had been perpetrated. Consolidated for consideration
were two separate episodes of armed robbery, each involving a
single crimnal act but the first involving two sinultaneous
victinms and the second involving four simultaneous victinms. The
appel  ant did not seriously challenge the multiplying of the arned
robbery charges by the nunber of victins but strenuously chall enged
the multiplying of the handgun charges by the nunber of victins.
The Court of Appeals, 311 M. at 434, quoted with approval our

opi nion in Manigaultv. Sate, 61 Ml. App. 271, 179, 486 A 2d 240 (1985),

i n concl udi ng:
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Brown contends that the unit of prosecution
of 8 36B(d) is the crimnal transaction. He
rests his argunent on the assunption that
"whet her a felon robs a single individual, or
hypothetically fifty people at a social
gathering, there still remains only one 'use'
of the handgun.” Under Brown's theory, then,
an i ndividual who uses a handgun in a crim nal
transaction which results in one or nore
felony or violent m sdenmeanor convictions has
coommitted only one handgun use offense
regardl ess of the nunber of felony or violent
m sdeneanor convi ctions. The State, on the
other hand, maintains that the wunit of
prosecution is the crinme of violence and
relies on the follow ng passage from Battle v.
State, 65 Md. App. 38, 50, 499 A 2d 200, 206
(1985), cert. denied, 305 M. 243, 503 A 2d 252

(1986) (quoting Manigaultv. Sate, 61 M. App. 271
279, 486 A 2d 240, 244 (1985)):

"A single crimnal episode may, of
course, give rise to a nunber of
separ ate charges, sone of which may
be multiplied but sone of which may
not . The key is to identify the
unit of prosecution. Both an
aggravated assault (Count 1) and a
sinple assault (Count 2) may be
multiplied when there are multiple
victinms. The unit of prosecution is
the victim Wth respect to the use
of a handgun to perpetrate a crine
of violence (Count 4), the unit of
prosecution IS t he crime of
vi ol ence. Assum ng that the other
el ements have been proved, two
victinms i mply t wo crinmes of
vi ol ence. That, in turn, inplies
two separate crinmes of wusing a
handgun to commt a crinme of
vi ol ence. "

Thus, under the State's theory, the nunber of
handgun use offenses will equal the nunber of
fel ony or violent m sdeneanor convictions.
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We agree with the constructi on advanced by
the State. (Enphasis supplied.)

Brown went on to hold with respect to the nmultiple handgun

convi cti ons:

We are convinced that multiple handgun use
convictions and sentences are appropriate
where there are multiple victins. Brown's use
of a handgun put each victimin the cases at
bar in fear of death or serious bodily harm
Puni shnent for crimnal conduct should be
commensurate wth responsibility and a
def endant who terrorizes multiple persons with
a handgun is nore culpable than a defendant
who terrorizes only one. (Enphasis supplied.)

311 Md. at 436.
A simlar result was reached by Judge Al pert in Battlev. Sate, 65
Md. App. 38, 51, 499 A 2d 200 (1985):
Here there was one crimnal episode--the use
of the handgun in the robbery of the two

enpl oyees at Bernard's. But there were
convictions for two crines of violence, proper

in light of Jackson.
That a crime is inchoate rather than one invol ving consumat ed
harmis immterial in terns of conputing the units of prosecution.

I n Jacksonv. State, 63 MJ. App. 149, 492 A 2d 346 (1985), revd on other

grounds sub nom. Cherry v. Sate, 305 Md. 631, 506 A 2d 228 (1986), the
defendant fired a single shot at two pursuing police officers.
Notw t hstanding his claim that this constituted but a single
crimnal act on his part, we affirmed the nmultiple convictions for
two separate charges of assault with intent to nurder. Judge

Bi shop observed:
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Appel l ant argues that he cannot be
convicted or sentenced for two counts of
assault with intent to nmurder because, at
best, the State proved that appellant fired
only one shot at the two pursuing police
officers. The essence of appellant's argunent
is that where one crimnal incident results in
multiple victins, it is necessarily but one
offense. This contention is without nerit.

63 Md. App. at 157.
I n Hall v. Sate, 69 MI. App. 37, 516 A 2d 204 (1986) cert.denied, 308

Md. 382, 519 A 2d 1283 (1987), Judge Karwacki, dealing with three
aggravated assaults with intent to prevent |awful apprehension,
rejected a simlar defense claim that the crine should not be
mul tiplied by the nunber of assault victins. He observed:
The appellant's final argunent related to
the aggravated assault convictions is that
because the evidence disclosed his firing only
two shots, it cannot support convictions of
assaul t with intent to prevent | awf ul

apprehensi on upon three victins. This sane
argunent was considered and rejected by this

Court in Jacksonv. Sate, where the appell ant was

convicted of two counts of assault with intent

to murder despite firing only one shot at two

pursuing police officers. (CGtation omtted).
69 Md. App. at 50. SeealsoCousinsv. State, 277 M. 383, 354 A 2d 825
(1976) (where defendant welded a knife against tw store
detectives, acquittal on charge of assaulting one detective did not
bar subsequent prosecution for assault against the other detective

because the two were separate offenses); Harrisv. Sate, 42 M. App.

248, 258, 400 A 2d 6, rev'don other grounds sub nom. Countessv. Sate, 286 M.

444, 408 A 2d 1302 (1979) ("assaults against nultiple victins
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arising out of the sanme crimnal incident are separate and distinct
crinmes").
Even in the case of an unintentional crine--where neither the
harm nor even the threatening of harm is intended--the unit of

prosecution remai ns each individual subjected to the harmor risk
of harm In Savoyv. Sate, 67 Md. App. 577, 508 A 2d 1002 (1986), we

affirmed convictions on two separate counts of autonobile
mansl| aughter and two separate and consecutive five-year sentences
in a case arising out of a single incident of grossly negligent
driving. The issue in that case was virtually indistinguishable
from the one now before us. "In appellant's view, despite the
occurrence of two deaths, only one sentence is perm ssible under
Art. 27 8 388 because only one incident of grossly negligent
driving took place."” 67 Md. App. at 592. Speaki ng through Judge
Bi shop, we rejected that contention. "[We have held that where a
single crimnal incident results in nmultiple victins, the nunber of
victinms can determ ne the nunber of violations.” |Id. at 594.

The only distinction between the conduct of the appellant in
this case and the conduct of the defendant in Sawoy is that that
case involved the grossly negligent driving of an autonobile,
whereas this case involved the grossly negligent handling of a
shot gun. \Whatever the instrumentality, the common denom nator is
gross negligence. Had the shotgun blast in this case killed not

only Rebecca Garnett but also a hypothetical second victim there
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can be no doubt that the appellant would have been guilty of two
i nvoluntary manslaughters and not one. Rat cheting the harm
downward one step, if Rebecca Garnett and the hypothetical second
victim had been hit by the blast but not killed, there can be no
doubt that the appellant woul d have been guilty of two unintended
batteries and not one. Ratcheting the harm downward anot her step,
had the blast gone over the heads of Rebecca Garnett and the
hypot heti cal second victimso that neither was injured, there can
simlarly be no doubt that the appell ant woul d have been guilty of

two reckl ess endangernents and not one.
The Savoy opinion found support for the decision in various

quarters. One was the legislative reference to an autonobile
mansl aughter victimin the singular:

[ T] he plain | anguage of the statute is in the
singul ar using the words "death of another,"”

and not "death of others.™ Since it is
mani festly apparent that a single grossly
negligent act may involve several victins, use
of the singular "death of another” in the
statute evinces a clear legislative intent to
i npose separate punishnent for each victim
killed, and not, as appellant argues, for each
i nci dent of negligent driving.

67 Md. App. at 594. Just as the autonobile mansl aughter statute
uses the phrase "death of another" rather than "deaths of others,"”
so too does the reckless endangernent statute speak of a
substantial risk of death or serious physical injury "to another

person” rather than "to others"” or "to other persons.”
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Judge Bishop also took note of a nunber of cases in which
"mul tiple convictions and sentences [have] result[ed] froma single

i ncident of grossly negligent driving," 67 MI. App. at 593, citing

Willisv. Sate, 302 Md. 363, 369, 488 A 2d 171 (1985) (two convictions

under 8§ 388, total sentence of five years); Satev.Moon, 291 M. 463
464- 65, 436 A 2d 420 (1981) (two convictions and maxi mum sent ences

under 8§ 388, sentences running concurrently); Boydv. Sate, 22 M.

App. 539, 540, 323 A 2d 684, cert. denied, 272 Md. 738 (1974) (two
convi ctions and maxi num sentences under 8 388, sentences running
concurrently).

We reiterate our holding that the unit of prosecution for the
crime of Reckless Endangernent is each person who is recklessly
exposed to the substantial risk of death or serious physica
injury.

No Multiplicity

As a direct result of that holding, it necessarily follows
that the third count of the indictnent was not, as urged by the
appel lant, multiplicious. The second count charged the reckless
endangernment only of Rebecca Garnett specifically. \Whatever else
the third count may or nmay not have charged, it charged sonething
ot her than the reckless endangernent of Rebecca Garnett and did
not, therefore, redundantly charge the sane offense al ready charged

under the second count. Hence, no multiplicity.



- 25 -

The Failure of the Third Count
To Charge An O fense

Accepting, arguendo, that our holding mght be that each person
reckl essly endangered is a separate unit of prosecution, the
appel l ant turns froman attack on the redundancy of the third count
to an attack on its inadequacy to charge an offense. Hi s position
is that if the endangernent of a specific person is a necessary
el emrent of the crine of Reckless Endangernent, the failure of the
third count to identify a specific victimwas as fatal to the
charge as woul d have been the failure to identify a homcide victim
to a count chargi ng nurder or mansl aughter.

The appellant would grant that there are circunstances in
which the identity of a victimm ght not be ascertainable and that
in such a case the victimmght be identified as one whose identity
is "to the grand jurors unknown." The appellant further urges
however, that this is not such a case and that the initial
designation in the third count of the persons reckl essly endangered
simply as "other person(s) present on Larchnont Terrace" was
nothing nore than a blithe generality that ignored the significance
of a designated victimas a necessary elenent of the crine.

W are not unmndful in this regard of the observation of
Judge Del apl aine in Adamsv. Sate, 202 Md. 455, 458-59, 97 A 2d 281
(1953), revdonother grounds, 347 U.S. 179 (1957):

One of the early rules of the common | aw
was that the nane of a person necessary for
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conplete description of a crinme should be
stated in the indictnent, if the nane of such
person is known. The obvious reason for this
rule is that every person indicted for a crine

is entitled to be informed of the nature of
the charge as precisely as possible to enable

him to properly prepare his defense. Sate v.
Rappises, 3 N.J. Super. 30, 65 A 2d 266.

However, in order to prevent a failure of
justice, it is now generally accepted that if
the name of a person necessary for conplete
description of a crine is unknown to the grand
jurors, they are justified in alleging that
t he nane of such person is unknown to them
In response to this conplaint, the State urges that the issue
has not been preserved for appellate review The State |ooks to
Md. Rule 4-252, which provides that certain mandatory notions
i ncluding one alleging a "defect in the charging docunent,"” nust be
filed not only pretrial, but wthin the specific deadline
establ i shed by subsection (b). The State alleges that this attack
on the adequacy of the charge was not raised until the appell ant
made a notion for judgnent of acquittal at the end of the State's
case and, therefore, was woefully too late to preserve the issue
for appellate review
The State has overl ooked, however, the conplete wording of

subsection (a)(2), which inposes the mandatory filing requirenent

only on "a defect in the charging docunent other than its failure

to show jurisdiction in the court or its failure to charge an

of f ense. " (Enmphasi s supplied.) The appellant's attack on the
failure of the third count to charge an offense is covered, rather,

by subsection (c), which provides in pertinent part:
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A notion asserting failure of the charging
docunent . . . to charge an offense may be
rai sed and determ ned at any tine.

When the appellant finally took the State to task for its
failure to designate any victimin the third count, the State
i medi ately |oaded the count with a surfeit of seven victins.
Al t hough it may have sinned anew by way of excessive response, it
certainly atoned for its original stinginess in terns of namng a
victim

In any event, our conclusion that the third count was fatally
defective in another respect nmakes it unnecessary for us to decide
1) whether the count as initially drawn failed to charge an of f ense

or 2) if that should be the case, what the consequences woul d be.

Amendnent s:
O _Substance and of Form

The appel | ant takes additional unbrage at the anendi ng process

itself, claimng that the anendnent to the third count was
i nperm ssi bly one of substance and not nerely of form Corbinv. Sate,

237 M. 486, 489-90, 206 A 2d 809 (1965), attenpted to describe
just what this contrast between substance and form connotes:

As to what constitutes substance and what
is merely formal in an indictnent, it may be
said that all facts which nust be proved to
make the act conplained of a crine are matters
of substance, and that all else--including the
order of arrangenent and precise words, unless
they alone will convey the proper nmeaning--is
formal . W have held in the past that a
crimnal charge nust so characterize the crine
and describe the particular offense so as to
gi ve the accused notice of what he is called
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upon to defend and to prevent a future
prosecution for the sane offense. (G tations
omtted).

Seealso Thanosv. Sate, 282 Md. 709, 712-16, 387 A 2d 286 (1978).

CGeneral |y speaking, anendnents that have been deened to be
merely changes of form have been such things as a clerical
correction wth respect to the nanme of a defendant, the
substitution of one nane for another as a robbery victim a change
in the description of noney, changing the nane of the owner of
property in a theft case, and changing the date of the offense. An
amendnent as to substance, by contrast, would change the very
character of the offense charged. In the days before the
consol idated theft statute, an anendnent that woul d have changed a
|arceny into a larceny after trust or into an enbezzlenment or into

a receiving of stolen goods would self-evidently be one of
substance. In Thanosv. Sate, 282 M. 709, 387 A 2d 286 (1978), an

anmendnment of a shoplifting charge fromone alleging the altering of

a price tag to one alleging the renoval of the price tag was deened

to have been an inperm ssi bl e anendnment as to substance. |In Busch

v. Sate, 289 Ml. 669, 673, 426 A 2d 954 (1981), the Court of Appeals

observed:

We think it equally clear that the basic
description of the offense is indeed changed,
not only when the anended charge requires
proof of an act different from the act
originally charged, but also when the anended
charge requires proof of acts additional to
those necessary to prove the offense
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originally charged. After an of fense has been
charged, another offense that requires proof
of a different or additional act may not be
substituted for the offense originally charged
on the theory that such an anendnent is sinply
a matter of form
None of this case | aw, however, squarely addresses the probl em
here raised by the appellant. Al of the anmendnents that have been
t he subject of prior appellate analysis, whether they have changed
the nature of the offense or not, have been internal anendnents
within the boundaries of a single offense. That is not what is

before us. If it is not permtted to anmend a charge so as to change
the essential character of a single offense, it would seem afortiori,

to be inpermssible to add totally new offenses to the charge.
Quite aside from any question of whether the amended charge

woul d otherwi se be fatally flawed, it would seemthat an anendnment

resulting in the charging of seven offenses where theretofore there

had been but one, or none, would be preem nently an anmendnent goi ng

to substance. It would be an anendnent, as Gyantv.Sate, 21 M. App

674, 321 A 2d 815, cert.denied, 272 Md. 742 (1974), prefers to phrase

it, that would change (by multiplication) the character of the
charge. |Indeed, the precise wording of Maryland Rule 4-204 is, in
pertinent part:

On notion of a party or on its own
initiative, the court at any tine before
verdict may permt a charging docunent to be
anmended except that if the anendnent changes
the character of the offense charged, the
consent of the parties is required. (Enphasis
supplied.)
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Li ngui stically, of course, we may have a distinction wthout
a difference. VWhat was traditionally referred to as an
i nperm ssi bl e anmendnent goi ng to substance woul d now, ipsofacto, be
referred to as an equally inperm ssible "anmendment chang[ing] the
character of the offense." Simlarly, what was traditionally a
perm ssi bl e amendnent going only to formwould not be deened to be

a forbidden changing of "the character of the offense.” Plusca

change, plus c'est la meme chose.

Once again, however, our conclusion that the third count was
fatally defective in another respect relieves us of the necessity
of dealing wwth the propriety of the anendnent.

The Duplicity of the Third Count

Assum ng, arguendo, that precise and tinely objection had not
been made to the anending process itself, but only to the
substantive content of the count as ultimately anended, what then
woul d we have? W would have exactly what is before us in this
case -- an anended third count that was fatally duplicitous. It
woul d be before us just as if it had conme fromthe Gand Jury in
freshly mnted, albeit duplicitous, formw th no anendi ng process
havi ng been invol ved.

Maryl and Rul e 4-203(a) permts, under certain circunstances,
the charging of nultiple offenses in a single indictnment, provided

each such offense is charged in a separate count:
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Two or nore offenses, whether felonies or
m sdenmeanors or any conbination thereof, nay
be charged in separate counts of the sane
chargi ng docunent if the offenses charged are
of the sane or simlar character or are based
on the sane act or transaction or on two or
nmore acts or transactions connected together
or constituting parts of a common schene or
pl an. (Enphasis supplied.)

The general rule was well stated in Weinsteinv. Sate, 146 M. 80,

125 A. 889 (1924),

convi ction

of f enses:

Id. at 83.

The tria

Weingtein said no jury is ever permtted to do.

-- not guilty as to three victins but guilty as to four others.

One of the appellant's objections to that
indictnment is that it includes in a single
count charges of two several di stinct,
separate and unconnected offenses, and is
therefore, duplicitous. |If that objection is
true in fact, it is in our opinion sound in
| aw. For if two distinct crines are charged
in the sanme count, although they nmay believe
himguilty of the other, the jury trying the
case must nevertheless either convict the
traverser of both or acquit himof both, since
in such a case as this there could be under

the laws of this State no splitting of the

verdict. : : : (Enphasis supplied.)
(Gtations omtted.)

a case wherein the Court of Appeals reversed a

because a duplicitous count charged two distinct

judge here did on the third count the very thing that

He split the verdict

See

also Satev. Warren, 77 Md. 121, 26 A. 500 (1893); Mohlerv.Sate, 120 M.

325, 327,

87 A 671 (1913).
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Kirsner v.Sate, 183 Md. 1, 5, 36 A 2d 538 (1944), was al so a case

in which the Court of Appeals reversed a conviction because of
duplicitous pleading. ("It is the general rule of the common | aw
that an indictnment should not charge in the same count the

comm ssion of two or nobre substantive offenses, and in the event

that it does so it is objectionable because of duplicity.") Seealso

Jacksonv. Sate, 176 Md. 399, 401, 5 A 2d 282 (1939).

This Court first reversed a conviction because of duplicitous
pl eadi ng in Morrisseyv. State, 9 Ml. App. 470, 473-74, 265 A 2d 585
(1970). Chi ef Judge Murphy (now Chief Judge of the Court of

Appeal s) there observed:

The object of all pleading, civil and
crimnal, is to present a single issue in
regard to the sane subject matter; hence, it
is against this fundamental rule to permt two
or nore distinct offenses to be joined in the
same count. It is, therefore, the genera
rule that an___ indictnent charging the
comm ssion of two or nore substantive offenses
in the sanme count is objectionable as being
duplicitous. See also Maryland Rule 716a,
[now Rule 4-203(a)] providing that "Two or
nore offenses may be charged in the sane
indictment in a separate count for each
of fense. ™ (Enphasis supplied.) (Gtations
omtted.)

I n Ayrev.Sate, 21 Md. App. 61, 318 A 2d 828 (1974), we reversed
a conviction because of our conclusion that the chargi ng docunent
"was fatally defective because it lunped all the offenses in one

charge rather than having a separate charge for each offense.” 21
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Md. App. at 70. It was Chief Judge Oth who stated the genera
rul e:

It is firmy established that only one
of fense may be charged in a single count. 1In
other words, an indictnment charging two or
nore substantive offenses in the same count is
obj ecti onabl e as bei ng duplicitous.

21 M. App. at 64. He pointed out that the provision that
"different offenses are to be charged in a separate count for each

offense . . . is mandatory." 21 Ml. App. at 65.
I n Sate v. Hunt, 49 M. App. 355, 432 A 2d 479 (1981), we

affirmed, in the face of an appeal by the State, the decision of
the trial judge to dismss charges because of duplicity. e
obser ved:

The rationale for the rule forbidding
duplicity or "the joinder of two or nore
distinct and separate offenses in the sane
count” was succinctly set forth by the Court

of Appeals in Satev.Warren, [77 Ml. 121, 122, 26
A. 500 (1893)] where it said: "The object of
all pleading, civil and crimnal, is to
present a single issue in regard to the sane
subject matter, and it would be against this
fundanental rule to permt tw or nore
distinct offenses to be joined in the sane
count." (Enphasis supplied.)

49 Md. App. at 358.

Accordingly, we reverse the conviction on the third count on
the ground that the count was duplicitous, tinmely objection having
been made to the duplicity.

The Vari ous Reckl ess Endanger nents:
Legal Sufficiency of the Evidence
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A. Count Two: Rebecca Garnett

Hol ding as we do that there was no flaw in the pleading of the
second count, we turn of necessity to the appellant's further
contention that the evidence was not legally sufficient to support
the conviction on the second count, to wit, that Judge Messitte's

verdict was clearly erroneous. The Court of Appeals decision in
State v. Albrecht, 336 M. 475, 649 A 2d 336 (1994), has already

established that the evidence was legally sufficient in two
significant regards. It held that the appellant's act of noving
his finger from the trigger guard to the trigger itself was
sufficient to support a finding of gross negligence at that end of
the firing line.

Intertwined with that hol ding was the closely rel ated hol di ng

that the evidence was sufficient to permt a finding that the
creation of such a risk visavis Rebecca Garnett was unjustified.

Key to the hol ding was the conclusion that, because Rebecca Garnett
posed no danger to the appellant or others, the creation of the
risk as to her specifically was not justified:

We find that sufficient evidence was presented
from which the trial court could have found
that the use of deadly force against Rebecca
Garnett would have been unjustified under the
circunstances. W find that the evidence was
sufficient to establish that, notw thstanding
the fact that Rebecca Garnett did not pose any
danger to either Al brecht hinself or to third
parties, Al brecht took substantial steps to
use deadly force against her--to wit, racking
his shotgun and aimng it, with his finger on
the trigger, at Garnett. (Enphasis supplied.)




336 Md. at 486.

| ndeed, our initial reversal of the appellant's convictions
was predicated on what we believed to have been the insufficiency
of the evidence in those two very specific regards. W held that
t he unlinbering, racking and aimng of the weapon, in the abstract,
was not under the circunstances a gross deviation fromreasonabl e

police behavior. W further held that even the creation of sone
ri sk visavis Rebecca Garnett was not unjustified because of her

apparent close association with Darnell Budd and Janes Littl ejohn
and with the stabbing that had occurred a few bl ocks away a few
m nutes earlier. It was unnecessary for us, therefore, even to
consi der whether the evidence showed that Rebecca Garnett was
within the arc of danger at the other end of the firing |ine
(although the tragic result clearly denonstrated that she was). In
reversing our decision, the Court of Appeals was only called upon
to deal with those issues with which we had dealt in reversing the
convi ctions.

To the extent to which, therefore, any aspect of the reckless
endanger ment of Rebecca Garnett has not yet been formally anal yzed
internms of the legal sufficiency of the evidence, we now hold that
the evidence was legally sufficient to support the verdict of
reckl ess endangernent as to her. |If it was not already inplicit,
we now hold expressly that the evidence showed her to have been

within the firing | ane that was the arc of danger created when the
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appel l ant, unjustifiably with respect to her, placed his finger on
the trigger.

B. Count Three: Generally

Wth the third count, we are presented with a very different
situation. Having reversed the conviction on the ground that it
was duplicitously pleaded, it is not literally necessary to address
any other attack the appellant nakes on Count 3. Odinarily, we
woul d sinply say that all other contentions with respect to it are
mooted. That is not conpletely the case, however, when it cones to
the appellant's contention that the evidence was not legally
sufficient to sustain the conviction on that count.

A hol ding that the evidence was not l|legally sufficient would

have possi bl e doubl e jeopardy repercussions, Burksv.United Sates, 437

Uus 1, 98 S. &. 2141, 57 L. Ed. 2d 1 (1978); Greenev. Massey, 437

Us 19, 98 S. &. 2151, 57 L. Ed. 2d 15 (1978), that a reversal on
any other ground would not. W hasten to add that we are not
enpowered to decide in advance a hypot hetical double jeopardy issue
that has never yet arisen, may never arise, and is not before us in
any event. W are nonetheless aware that a ruling on |egal
sufficiency could at a later tinme becone material if two conditions
shoul d cone to pass: 1) if the State should elect to retry the
appellant, and 2) if the appellant should then interpose the plea

in bar of double jeopardy to such a retrial
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Even when our holding is that the evidence was not legally
sufficient to sustain a conviction, it is not wthin our
prerogative to tell the State's Attorney that he may not attenpt to
retry the case. That is a matter within his unfettered control
There would, indeed, be no bar to the retrial if the defendant
shoul d either neglect to raise the doubl e jeopardy defense or el ect
not to do so. It is not for us, noreover, to advise a defendant as
to what his tactical response should be in such an eventuality.
Because of the possible materiality that our hol ding m ght acquire,
however, it al nost al ways behooves us to address |egal sufficiency
as an issue not necessarily noot.

C._ Count Three: One Forner Jeopardy or Seven?

There is in this case another bizarre (nay, bew | dering)
di mension that we feel conpelled to address, even if only by way of
del i berate dictaa If, as here, seven crimnal offenses were charged
even though inproperly, in a single count and a verdict (or
verdi cts) then rendered on that count, what are the doubl e jeopardy
i nplications of such a verdict?

| f the verdict had been guilty on the third count generally,
a reversal on any ground other than legal insufficiency would
clearly contain no inpedinent to a retrial on the count. If the

verdict, on the other hand, had been not guilty generally, resjudicata

or doubl e jeopardy of the autrefoisacquit variety, even if the acquitta
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had been erroneous, would bar a retrial on the count. Either of
t hose unequi vocal verdicts would have been easy to handl e.

What we have before us, however, is a split verdict -- four-
sevenths guilty and three-sevenths not guilty. Wat are the double
jeopardy inplications of that? |f, despite our protestations that
a single count cannot yield a split verdict, the verdict was
nonet hel ess nost decidedly split. Wiat kind of a verdict was it --
a conviction or an acquittal? It is a question, perhaps, that does
not yield a neat, Aristotelian, yes-or-no answer, because the
surrealistic actuality is that it was neither and that it was both.
It is a problem noreover, that will not go away, for the
appel lant, after all, may not be content with a reversal of the
conviction on the basis of duplicity. He may wish to go further
and bar any possibility of a retrial.

If the count were to be deenmed an indivisible nonolith as to
which the verdict was guilty, mght not the appellant then be
retried for the reckl ess endangernents of Oficer Marvin Thonas,
Iris Frazier, and Darnell Budd, charges, or sub-charges, on which
he may have thought that he had been acquitted? If a retrial with
respect to those three alleged victinse were, on the other hand,
barred and if the third count is, indeed, an indivisible nonolith,
would not the binding acquittal with respect to three of its
i nextricable parts, parts that cannot be subtracted fromthe whol e

or otherwi se factored out, necessarily inply an acquittal as to the
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third count intoto? The appellant may certainly make a cogent
argunment in this respect.

Anot her possibility loonms. |f such a double jeopardy problem
shoul d actually arise, the solution m ght be the purely practical
one of sidestepping the doctrinal paradoxes and cutting the CGordi an
Knot . If a verdict that should never have been fragnented was
nonet hel ess erroneously fragnented, the Court mght, purely as a
practical matter, elect to treat the ensuing |egal sufficiency
issues and their possible double jeopardy consequences on a
fragnment - by-fragnent basis.

That practical solution contains wthin it a fascinating
feature of its own. |If we are to anal yze on a fragnent-by-fragnment
basis, just as if we were dealing with seven distinct verdicts on
seven distinct crimnal offenses, then the three acquittals on the
factual nmerits may very well —contain collateral estoppe
inplications affecting the possible retrials of the other four
fragnents. It behooves us, in any event, to exam ne the fragnents.

D. The Reckl ess Endangernent of Travell Dumar

The assessnment of the legal sufficiency of the evidence to
support a fragnmented conviction for reckless endangernment 1is,
except for the Rebecca Garnett case itself, easiest in the case of
Travell Dumar. Travell Dumar was a four-year-old who was on the
pl ayground directly behind (fromthe appellant's point of view) the

parked car in which Rebecca Garnett and Darnell Budd had just
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arrived on Larchnont Terrace and in which Janes Littlejohn was
still seated at the tine of the appellant's shotgun fired. Travell
Dumar's status as an innocent "passerby" was undi sput ed.

The grossly negligent or reckless risk-creating act was
unquestionably the aimng of the shotgun by the appellant at
Rebecca Garnett and the appellant's placing of his finger on the

trigger so as to create the risk that even a nervous twitch or

muscul ar spasm coul d cause the gun to fire. It was the accidental
firing of the weapon that was the critical |ife-endangering act in
this case and not anything that happened thereafter. Judge

Messitte's fact finding was explicit as to the critical event that
represented the risk to life in this case:
It is ny belief that the Defendant's

shot gun was ai ned at Becky Garnett, as well as

the others in the imediate vicinity of the

green autonobile, that Ms. Garnett's confused

reaction to Defendant's commands startled him

into pulling the trigger.

The only question with respect to Travell Dumar is that of
where he was situated at the nonent the gun was ai ned at Rebecca
Garnett and then accidentally fired. Was he, at that nonent,
arguably within the line of fire so as to have been actually at
risk? At oral argunment, the focus wandered a bit from this
question to the very different question of whether Travell Dumar
came running fromoutside the possible arc of danger into what had

been the danger zone but arrived in that zone after the danger had

passed (after the gun had fired). The testinony of Travell Dumar's
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not her, to be sure, had focused on his running toward her through
what had been, just seconds before, the lethal fire | ane. The
State attenpted to surmount this assunmed geographic problemw th
respect to Travell Dumar's precise |location at the nonment the gun
went off by positing the theory that the reckl ess endangernent did
not end with the firing of the weapon, but persisted for sone
di scernible, albeit brief, period of time thereafter as the
appel | ant recocked his weapon and remai ned in a conbat stance. That
is adding to the reckless endangernment in this case, however, a
dinmension on the tine line that was not devel oped or relied upon as
the theory of this case and, indeed, was not the basis for Judge
Messitte's verdict. H s fact finding, in pertinent part, was clear
that it was the initial aimng of the |oaded shotgun in Travel
Dumar's direction that was the basis for his verdict:

It is clear to me that . . . Defendant's

bringing to bear of a |oaded shotgun in the

direction of the green autonobile created a

substantial risk of death or serious physical

injury to . . . Travell Dumar playing near by
We hold that the record adequately supported that finding of
fact and the verdict based upon it. In this otherw se superbly
tried case, the record with respect to the various reckless
endangernments was, relatively speaking, tertiary in the nost
m nimal sense of that term This was conpl etely understandabl e.

The primary focus at trial was whether the appellant had

intentionally killed Rebecca Garnett. Even the question of gross
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negl i gence and involuntary manslaughter, which so consuned the
attention of this Court and the Court of Appeals, was secondary.
Under the circunstances, the concern wth the reckless
endangernents was very peripheral.

The primary evidence as to reckless endangernent is State's
Exhibit 1, a scale drawing of Larchnont Terrace, its parking
pl aces, the playground on one side of it, and the surrounding
houses and sidewal ks. On that Exhibit, various w tnesses placed
dots to indicate where various persons were standing at the nonent
the appellant's shotgun went off. |If the direct line of fire from
t he appellant to Rebecca Garnett on that Exhibit is taken to be the
central axis of endangernent, Travell Dumar's position at the
nmonent the shotgun fired is within ten degrees to the right of that
central axis. The distance fromthe appellant to Rebecca Garnett
havi ng been established as thirty-seven feet, the distance fromthe
appellant to Travell Dumar was no nore than seventy-five feet. The
denonstrati ve evidence and the supporting testinony anply supports
the trial judge's conclusion that Travell Dumar was clearly within
the arc of danger at the very instance that the gun fired. The
evi dence was legally sufficient to support the conviction.

E. The Reckl ess Endangernent of Carroll Wal ker

The assessnment of the legal sufficiency of the evidence to
support the fragnmented reckless endangernent conviction wth

respect to Carroll Wl ker centers on precisely the sanme question of
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where Carroll Wl ker was situated at the nonent the shotgun fired.
Wth respect to this conviction, however, our holding is in the
ot her direction.

On the evening of the shooting, Carroll Wl ker was visiting
his girlfriend, Iris Frazier, who lived at 17740 Larchnont Terrace.
Shortly before the shooting, Iris Frazier's three young children
had been playing on the playground that |ater forned the backdrop
for the shotgun blast that did not hit anyone on the playground
but, with mniml novenent of the gun to the right or the left,
easily could have. Just before the police chase cane to a halt on
Larchnont Terrace, however, Carroll Walker, Iris Frazier, and Iris
Frazier's three young children went inside Ms. Frazier's house to
get sonething cold to drink. It was when Carroll Walker and Iris
Frazi er stepped back outside onto the wal kway i nmediately in front
of 17740 Larchnont Terrace that the police cars screeched to a halt
in front of the suspect green car and the appellant's shotgun went
off, killing Rebecca Garnett.

It is again the scale drawing of the Larchnont Terrace area
that permts us to see where Carroll Wl ker was standi ng when the
gun went off. He marked his position on the wal kway with a red
circle. Taking the line down which the appellant's gun was ai ned
at Rebecca Garnett as the main axis of danger, Carroll Walker's
position was well off to the left, approximately thirty degrees,
fromthat central axis. He was, noreover, alnost three tinmes as

far away fromthe appellant as was Rebecca Garnett.



- 44 -
In terms of his physical location at the critical nonent of
danger, we hold that the evidence was not legally sufficient to
support the conclusion that he was subjected to a substantial risk

of death or serious bodily harm

Equally foreclosing to the possibility of retrying the
appel l ant for the reckl ess endangernent of Carroll Wl ker woul d be
the coll ateral estoppel inplications flowng fromthe appellant's
acquittal for the reckless endangernent of Iris Frazier. The
situations with respect to Carroll Walker and Iris Frazier were
precisely the sane. They both enjoyed the status of innocent
passersby. The appellant's act of gross negligence or reckl essness
was the same with respect to both alleged victins. They were both,
nor eover, at the sane geographic |ocation at the nonent of danger.
Both were in harm's way or neither was in harm s way.

lris Frazier did not testify. Carroll Wal ker's testinony
described the two of them going into the house together and then
com ng out of the house together. The sumtotal of the testinony
Wth respect to their location cane from Carroll Wal ker

Well, after we'd got sonething to drink we
came back outside and we was standing right

out side her front porch, down on her sidewal k
in front of her house. (Enphasis supplied.)

Carroll \Wal ker went on to explain that the two of them he and Iris
Frazier, remained in that position throughout the incident:

Q And did you stay pretty much there up to
the tine that the police arrived?



A Yes, sir.

Q And were you in that sanme--1 nean not
exactly, you didn't have your feet glued to
t he ground--but were you in the sane general
spot or area when you saw the events that
happened right after that?

A Yes.

After Carroll Wl ker placed the red dot on the scale draw ng
of Larchnont Terrace, he indicated that it marked not only his
position but Iris Frazier's position as well:

Q Wuld you be able, with the Court's
permssion, to put a little circle, a little
dot--not such a little dot--a dot that we can
see, to show us where you were standing?

A W was like along in this area here.

Q Al right. Do you want to make that dot a
l[ittle bigger? WAs Iris next to you?

A Yes, she was. (Enphasis supplied.)

The fragnented verdicts delivered on the third count
unequi vocally included an acquittal on the charge of having

reckl essly endangered Iris Frazier:

And he is guilty of the charge of reckless
endangernent with regard to the persons of
Janmes Littlejohn, Tequila Frazier, Travell
Dumar and Carroll Wl ker; but not guilty as to
others, Darnell Budd anong them (Enphasis
suppl i ed).

The only possible basis for the verdict of not guilty with
respect to the reckless endangernent of Iris Frazier had to be a
finding of fact that she was not wthin the arc of danger radi ating

outward perhaps ten or fifteen degrees, both cl ockwi se and counter -
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cl ockwi se, from the central axis down which the gun was being
ai med. | ndeed, Judge Messitte's fact finding was explicit that
Iris Frazier was not in the "Defendant's line of fire":

It is also clear to ne that the issue of
reckl essness aside, Defendant's bringing to
bear of a | oaded shotgun in the direction of
the green autonobile created a substanti al
ri sk of death or serious physical injury to
Rebecca Garnett, James Littlejohn and Dar nel
Budd, and, whether Defendant knew it or not,
to Tequila Frazier on her tricycle, Travel
Dumar playing nearby, and Carroll Wl ker
standing on the front walk of a friend.

Prelimnarily, the Court finds that there
were no other persons in Defendant's |ine of
fire who were subject to a substantial risk of
death or serious injury at the indicated tinme
and place, so that to the extent that there
could be liability, it would be limted with
regard to the naned individuals. (Enphasis
supplied.)

The acquittal with respect to Iris Frazier necessarily rested
on a finding of ultimte fact in the appellant's favor, to wt,
that the spot where Iris Frazier was standing was not within the
zone of peril. Carroll Walker, at the noment of the alleged
danger, was standing at essentially the sane spot. At a
contenplated retrial of the appellant for the reckl ess endanger nent
of Carroll Walker, the State would be collaterally estopped, if the
appellant should tinely raise the defense, from relitigating,
possi bly adversely to the appellant, the ultimate fact of whether
that spot was in the arc of danger. The appellant has al ready won

a victory on that factual issue and is entitled to "stand pat" with
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the favorable resolution. This is a classic instance of coll ateral
estoppel. Fordv.Sate, 330 Mil. 682, 718-19, 625 A 2d 984 (1993).

We hasten to add, however, that our observations on the

possi bl e coll ateral estoppel inplications, unlike our supplenental
hol di ng on evidentiary sufficiency, are only dicta

F. The Reckl ess Endangernent of Tequila Frazier

The assessnent of the sufficiency of the evidence to support
the fragnmented conviction with respect to Tequila Frazier brings to
the fore a very different aspect of reckless endangernent |aw-the
mensrea of reckl essness.

As Carroll Walker and Iris Frazier energed from 17740
Larchnont Terrace onto the front walk of that property, Iris
Frazier's three-year-old daughter, Tequila, took off on her
tricycle. As the suspect green car and then the two police cars
moved into position for the ultimately lethal confrontation,
Tequila was pedaling fromthe relative safety of where her front
wal k intersected with the public sidewal k down that public sidewal k
directly into the inpending line of fire. Just as the shotgun
bl ast went off, Tequila enmerged from behind the shield of the green
car into what would have been the path of the shotgun pellets if
t he body of Rebecca Garnett had not intercepted every pellet.

Unli ke other potential victins in the area, however, this
three-year-old on her tricycle was not visible to the appellant.

Her body was conpletely hidden by the green car as he | eveled his
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weapon at Rebecca Garnett. The issue becones that of whether a
def endant can consciously disregard a risk of harmto a particul ar
victim when he is conpletely oblivious of the presence of such
victim

The answer is yes -- at |east under certain circunstances,

such as those in this case. In Wlliamsv.Sate, 100 MI. App. 468, 491-

510, 641 A 2d 990 (1994), we analyzed in depth the mensrea of
reckl ess endanger nent. W there pointed out that a sinplistic
"obj ective versus subjective" choice of tests cannot be inposed on
the issue because there is no single issue. There are at |east
five sub-issues that enter into the mensrea totality; sonme of them

are to be neasured subjectively and others are to be neasured
obj ectively.

The Maryl and Reckl ess Endangernent Statute, Art. 27, 8§ 120, is
nodel ed on 8 211.2 of the Mbdel Penal Code. Wth only m nor and
i nconsequential changes in wording, it provides that a person is
guilty of the msdeneanor of reckless endangernent if he
"reckl essly engages in conduct that creates a substantial risk of
death or serious physical injury to another.” The critical word,
i ndeed the only word, that bears on the mensrea of the crine is the
adverb "recklessly." Although Chief Judge Mirphy pointed out in
Minor v. Sate, 326 Md. 436, 442 n.1, 605 A 2d 138 (1992), that Maryl and

has not adopted the Mddel Penal Code's definition of "recklessly,"”

there is nothing in that definition that is at all inconpatible
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with the Court of Appeals opinion in Minor. In our Minorv. Sate, 85

Md. App. 305, 315, 583 A 2d 1102 (1991), Judge Bi shop recogni zed
the persuasive authority of 8 2.02(2)(c) of the Mdel Penal Code
when he quoted it with approval:

A person acts recklessly with respect to a
material elenent of an offense when he
consciously disregards a substantial and
unjustifiable risk that the naterial elenent
exists or will result fromhis conduct. The
ri sk must be of such a nature and degree that,
considering the nature and purpose of the
actor's conduct and the circunstances known to
him its disregard involves a gross deviation
from the standard of conduct that a |aw
abi ding person would observe in the actor's
situation. (Enphasis supplied.)

The question, as the appellant phrases it, is "WAs there a
conscious disregard of a substantial risk to Tequila Frazier?" The
State responds to the question with another question, "Does there
need to be?" The answer is that there does, indeed, have to be on
the appellant's part a "conscious disregard” of a known risk. It
is not required, on the other hand, that the appellant be
"conscious" of the fact that the risk he is disregarding is
necessarily "substantial" or that it is a "risk to Tequila
Frazier."

I n Williams v. Slate, we discussed the mensrea requirenent of a

"consci ous di sregard" of risk:

Reckl ess endangernent is a crine that has not

elimnated the requirenent of a mensrea. It is
not a strict liability crine. One is not



- 50 -

guilty if he is oblivious to the fact that
there is a risk and oblivious to the fact that
he is disregarding the risk; it is not enough
that the ordinary prudent person would be thus

awar e. It is required that the defendant on
trial be aware of a risk and then consciously
di sregard it. That nmuch is indisputably
subj ecti ve. In shortest form the critica
mensrea woul d be "the conscious disregard of a
substantial risk." "Conscious disregard” is

ipso facto subj ecti ve.

100 Md. App. at 503.

Thus, if the appellant had conme to Larchnont Terrace to take
target practice at the green autonobile in the still m dwatches of
the night when the car was known to be enpty and when it appeared
that all the residents were safely in their beds, the appellant
woul d not have been guilty of reckless endangernent in firing his
shot gun. Disturbing the peace, perhaps, but not reckless
endangernent. If the circunstances had been such that he neither
knew nor necessarily should have known that any human being was
abroad, he would not have been guilty of reckless endangernent,
even if in actuality one human bei ng had been abroad and had been
objectively placed in danger by the appellant's target practice.
| f Tequila Frazier on her tricycle, for exanple, had cone pedaling
out from behind the shield of the green autonobile at the very
instant the appellant fired off a round, she would have been
obj ectively, at substantial risk of death or serious injury,

al t hough the appellant would not, subjectively, have been guilty of

a conscious disregard of risk. The actusreus of the crine would have
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been present, but not the mensrea That illustrative scenario
however, is of no avail to the appellant under the very different
circunstances of this case.

It is required that a defendant be subjectively aware of a
risk and then consciously disregard it. The only thing of which a
def endant need be subjectively aware, however, is that he is
creating and disregarding sone risk to the life or Iinb of soneone.
The defendant need not be consciously aware of or appreciate the
fact that the risk he is creating and disregarding is "substantial"”
rather than slight. That actual neasurenent of the magnitude of

the risk will be nade objectively without regard to the defendant's
state of mnd. |In Williams, we analyzed this objectively neasured

assessnment of the risk that is created and then disregarded:

It is in nmeasuring that substantiality of
the risk that an objective test is involved.
Al t hough t he def endant mnust subjectively have
knowmn of sone risk and have consciously

di sregarded it, the defendant need not
subj ectively have assessed the risk as being
substanti al . That is a thing to be
obj ectively neasured. If the defendant

subjectively believes the risk not to be
substantial but, objectively neasured, it is
deened substantial, the objective neasurenent
is the only one that counts. It nust always
be carefully renmenbered, however, that the
objective test goes only to the sub-issue of
whet her the risk is, indeed, substantial. It
does not elimnate the necessity of a
subjective awareness of sone risk and a
subj ective and conscious disregard of that
risk. A defendant nust subjectively disregard
a risk that 1is objectively substantial.
Finely parsed, that is what both this Court

and the Court of Appeals said in Minor.
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When the appellant ainmed his shotgun in the direction of
Rebecca Garnett and noved his finger to the precarious position of
the trigger itself, he knew or should have known that he was
creating a risk of harm to soneone. He consciously disregarded
that risk. For starters, the appellant consciously disregarded a
known risk to Rebecca Garnett, Janes Littlejohn, and Darnell Budd.
Whet her the risk created, wth respect to any or all of those
particul ar persons, was a justified or an unjustified risk is an
objective fact to be objectively determ ned. A subjective m stake
of judgnent in that regard will not negate the appellant's mensrea

The appellant also knew or should have known that he was
creating a risk to Travell Dumar, Carroll Wil ker, and Iris Frazier.
Whet her any or all of those persons were actually in the arc of
danger were al so objective facts to be objectively determned. The
proximty of a possible victimto the danger is self-evidently one
aspect of whether the risk is substantial. The defendant's
subj ective assessnent of that purely tactical situation is also of
no consequence.

O a simlar objective quality is the issue of whether one
victim or multiple victine were actually endangered by the
appel l ant's creation and disregard of a risk. That is sinply an
historic fact. In proving its initial case wth respect to the

i ndi spensable first victim the State, of course, nust establish
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the appellant's blaneworthy mensrea. To that end, it probes the
appel l ant's subjective state of mnd. At that point, however, the

mensrea has been established. Any increnment of victinms beyond one
involves only increnental proof as to the actus reus and no

increnental proof as to the mensrea. Proof of the actusreus i s, by
its very nature, objective.

If it is objectively determned, as it has been, that the
substantial risk to Rebecca Garnett was unjustified, the appellant
is guilty of the reckless endangernent of Rebecca Garnett, even if
he subjectively believed the risk to her to have been justified.
If it is objectively determned, as it has been, that Travell Dumar
was in the path of danger, the appellant is guilty of the reckless
endangernment of Travell Dumar, even if the appellant subjectively
believed that Travell Dumar was beyond any risk of harm

By the sane token, if it is objectively determ ned, as it has
been, that Tequila Frazier was actually endangered by the
appel l ant's conduct, the appellant is guilty of the reckless
endangernent of Tequila Frazier, even if he subjectively was
totally unaware of her presence at the scene. W determ ne the
units of prosecution objectively without regard to what was in the
appellant's mnd. The evidence was legally sufficient to support
the fragnmented verdict of conviction in the case of Tequila

Fr azi er.
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Because none of the three fragnented verdicts of acquittal
i nvol ved, let alone hinged upon, this interplay of the unseen
victimand the appellant's mensrea, they clearly possess no possible
coll ateral estoppel inplications with respect to this particular
convi ction.

G The Reckl ess Endangernent of Janes Littl ejohn

On the variegated snorgasbord of reckless endangernent
probl enms presented by this case, the assessnment of the | egal
sufficiency of the evidence to support the conviction for the
reckl ess endangernment of Janes Littlejohn presents yet another
variety.

The appellant's creation of a substantial risk of harmto
Janmes Littlejohn and his conscious disregard of that risk is not
di sputed. The location of Janmes Littlejohn in the line of fireis
not di sputed. The appellant's awareness of the presence of Janes
Littlejohn is not disputed. | nvol ved, rather, is a frequently
negl ected nuance of reckless endangernment law -- the issue of
whet her the creation of a substantial risk and the conscious
disregard thereof may not be justified with respect to certain
persons in certain circunstances.

Unli ke Travell Dumar, Tequila Frazier, Carroll Walker, and
lris Frazier, Janes Littlejohn (along with Rebecca Garnett and
Darnel | Budd) did not enjoy the status of innocent bystander. He,

by way of sharp contrast, was a suspect who had fled, or reasonably
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appeared to have fled, the scene of a crinme and was subject to

legitimate police apprehension

Hi s case engages the gears of

possible justification for a risk that woul d not be countenanced if

directed at an innocent bystander.

t he

I n Williamsv. Sate, we made si gni fi cant

risk of death or serious bodily harm nmust be not

"substantial" but also "unjustified":

Actually, to qualify a defendant as
"reckless,” it is necessary that the risk that
is consciously disregarded be, objectively
measured, not only quantitatively substanti al

but also qualitatively unjustified. Although
this second characteristic of the risk is |ess
frequently the subject of litigation, it
remai ns a necessary conponent of reckl essness.
In this regard, the Commentary to the Mode
Penal Code not ed:

Under Section 2.02, the actor nust
percei ve and consciously disregard a
substantial and unjustifiable risk that his
action wll or may place another in
danger of death or serious injury.
Further, the nature and purpose of
t he actor's conduct and t he
ci rcunst ances known to him nust be
such that his disregard of the risk
anopunts to "a gross deviation from
t he standard of conduct that a | aw
abi di ng person woul d observe in the
actor's situation." This requirement
excludes from liability under this section both
unconscious risk creation and conscious endangering
where the circumstances justify such conduct.
Thus, for exanple, violently shoving
a child dowm a railroad enmbanknent
may i nvolve risk of serious injury.
Such conduct would not be covered,
however, if it were done in order to
avoi d the i mmedi ate prospect of nore
serious harm from an approaching

reference to the fact that

only
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| oconbtive. 1In this case, therisk even
though  substantial, is not unjustifiable.
(footnote omtted) (enphasi s
supplied.)

Model Penal Code and Commentaries § 211.2, at
203 (O ficial Draft and Revised Comrents
1985). (Enphasis supplied.)

100 Md. App. at 503-04.

On this sub-issue of possible justification for consciously
taking a risk, the initial question has to be that of whether the
opinion of the Court of Appeals in this case, holding as it did
that the evidence was sufficient to permt a finding that the risk
taken was not justified with respect to Rebecca Garnett, is
di spositive of the justification sub-issue generally. W hold that
it is not.

Fol | owi ng the stabbing that had occurred a few mnutes earlier
a few bl ocks away, two or three black males had been observed to
| eave that crime scene in the car that turned out to be the car
driven by Rebecca Garnett. The officers who responded to that
earlier ~crime scene, including the appellant, were given
information that "the two or three males in the group were drug

deal ers and that the group m ght be carrying guns." Albrechtv. Sate,

97 MJ. App. at 679. This was the situation confronting the
appel | ant as he approached the suspect vehicle on Larchnont Terrace

and prepared to nake a "felony stop."
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Initially, there was little to separate Rebecca Garnett from

Darnel | Budd and Janes Littlejohn. As we pointed out in Albrechtv.

Sate

Darnel | Budd, Rebecca Garnett, and Janes
Littlejohn were all suspects. It was Rebecca
Garnett who had driven two or three nmal es away
fromthe stabbing scene. 1In view of the tight
ti me sequence, there was every reason for an
arresting officer to believe that both Darnel
Budd and Janes Littlejohn were two of the
mal es driven from the stabbing scene. As
O ficer Al brecht approached Larchnont Terrace,
both Darnell Budd and Rebecca Garnett were
observed by himto be returning rapidly to the
green Chevrolet autonobile as they observed
hi s appr oach.

97 Md. App. at 673.

As the appellant, however, focused on Rebecca Garnett, the
suspect who was closest to himand who was commandi ng his primary
attention, distinguishing differences devel oped. As the Court of
Appeal s carefully noted, the appellant was able to elimnate
Rebecca Garnett as a "threat." She was standing in the open and
her hands were visible. She clearly did not possess a weapon. The
Court of Appeals particularly noted the appellant's testinony
wherein he distinguished between Rebecca Garnett, who was not a
"threat,"” and Darnell Budd and James Littlejohn, both of whom
continued to be "threats":

| |ooked at M. Budd. | said, "He's still a
threat." | looked at M. Littlejohn, "He's
still a threat.” | |ooked at Ms. Garnett. |
said, "She's not--" | didn't think to nyself

that she was a threat. She was standing in
the open. She had a bag of chips in her hand.
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Her other hand was out. She was wearing a
white blouse and beige--orange--shorts that
were fairly tight fitting on her and | just
didn't feel threatened by her at that point.
And | was beginning to bring the gun up to put
it in a position to bring it to bear on

Darnel | Budd, because he's still behind the
car and he's naking a ot of notions with his
hands. He's still noving around a lot. And

just as | was doing that | heard an expl osi on.
Quoted at 336 MI. 496.

In exam ning the appellant's reckl essness as he disregarded
the risk of possible accidental harmto Rebecca Garnett, the Court
of Appeal s | ooked to the Montgonery County police regulations and
the distinction recognized by those regulations between the
perm ssible treatnent of those who pose a threat and those who are
but innocent bystanders. Rebecca Garnett had clearly noved, in the
eyes of the Court, fromthe first category into the second:

[ T he Montgonmery County police departnent's
Field Operations Manual specifically provides
that an officer may draw a firearm when the
officer has "reason to fear for his safety or
the safety of others,” but that "officers nust
use caution when discharging a firearm to

avoid endangering the lives of bystanders."”
Wth respect to the wuse of a shotgun,

"officers nust exercise extreme caution when
renovi ng the shotgun fromthe vehicle" because
of the danger that a discharge of the weapon
may present to innocent bystanders. (Enphasis
in original.)

336 Md. at 5083.

The rationale of the Court of Appeals in analyzing the
reckl essness displayed by the appellant visawvis Rebecca Garnett

di stingui shed her situation fromthose of Darnell Budd and Janes
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Littlejohn. The characterization by the Court of Appeals of her
situation has no applicability to the very different situations
i nvol ving Budd and Littl ejohn:

According to Al brecht's own testinony, he
did not believe that Rebecca Garnett posed any
danger to himor to any ot her person, she was
"the least of [his] worries,” and he had
"checked her off." . . . Oficer Thomas
testified that Rebecca Garnett had "done
not hing" to warrant having a shotgun racked
and ained at her. . . . Giffin testified that
the decision to aim the shotgun should be
predi cated upon a reasonable perception that
the person at whom it is being ained poses a

threat, and that, if ained, the officer's
finger is permtted to be within the shotgun's
trigger quard. . . . The trial court could

have found that Al brecht racked his shotgun

aimed it at Garnett, and placed his finger on
the shotgun's trigger, notwithstanding the
fact that he had no reason to believe that it
would be necessary to shoot her. (Enphasis
supplied.)

336 Md. at 504. By contrast, there was still reason to believe
that it mght becone necessary to shoot Budd or Littlejohn or both.
The hol ding of the Court of Appeals was very explicit that the
evidence was legally sufficient to permit a finding that the
appel lant's taking of "substantial steps to use deadly force" was
"unjustified" in the case of Rebecca Garnett for the reason that
she "did not pose any danger."
We find that sufficient evidence was presented
from which the trial court could have found
that the use of deadly force against Rebecca
Garnett woul d have been unjustified under the
circunstances. W find that the evidence was
sufficient to establish that, notw thstanding

the fact that Rebecca Garnett did not pose any
danger to either Al brecht hinself or to third
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parties, Al brecht took substantial steps to
use deadly force against her--to wit, racking
his shotgun and aimng it, with his finger on
the trigger, at Garnett. (Enphasis supplied.)
336 Ml. at 486.
That analysis, however, is by no neans apposite to the
appellant's very different situation visavis both Darnell Budd and

Janes Littlejohn. They had not yet been neutralized as "threats."
It was known that they were possibly armed. As long as the chance
remai ned that either could, in an instant, draw and fire at the
officers, the appellant could not be faulted for being in a ful
conbat node. Even the mnimal novenent of a finger from the
trigger guard to the trigger mght give an arned and dangerous
opponent a split-second advantage in beating an officer to the
dr aw.

Not hing in the Court of Appeals decision contradicted in any
way our characterization of the threat posed by both Budd and
Littl ej ohn:

When O ficer Al brecht and O ficer Thomas t ook
off in pursuit of those suspects, they had

been told that the two or three nmales in the
group were drug dealers and that the group

m ght be carrying guns. . . . In approaching a
felony stop rife with that potential, that
fear is not dissipated until the scene is

neutralized and the hands of all suspects have
been observed. The arresting officers "get
the drop on" the suspects first and only | ower
their weapons after they are reassured that
t he suspects pose no danger. VWhen O ficer
Al brecht saw no weapons in the hands of
Rebecca Garnett, he "checked her off" in his
m nd and was about to direct his attention to
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Darnell Budd and Janmes Littlejohn when his
shot gun accidentally discharged. The |arger
danger had not yet dissipated. Both O ficer
Al brecht and Oficer Thomas were concerned
about the hands of Darnell Budd. Oficer
Al brecht descri bed Budd as "mani pul ati ng" his
shirt and preventing Oficer Albrecht from
getting an uninpeded view of Budd s hands.
Viewing events, as we nust, from the
perspective of the officers on the scene,
Darnel | Budd cannot, as of the noment of the
encounter, be lightly dismssed as "not the
nost fearsonme type." (Enphasis supplied.)

97 M. App. at 679.

Qur

earlier observations, as we turned our attention

to

Littl ejohn specifically, continue, in our judgnent, to be valid:

97 Md. App. at 679-80.

VWhat is nowhere nentioned in the fact
finding of the court is that Janmes Littlejohn
posed the nobst serious danger of all three

suspects. The trial judge had earlier
adnoni shed t hat "in eval uati ng t he

r easonabl eness" of O ficer Al brecht's conduct,
"his actions nust be judged from the
perspective of a reasonable officer on the
scene, rather than wth 20/20 vision of
hi ndsight." "Wth 20/20 vision of hindsight,"
we now know that Littlejohn was an unarned
blind man and posed no danger at all. The
of ficers, however, did not know that as they
approached the scene. O ficer Thomas knew
Littl ej ohn by sight but acknow edged that, as
he approached the scene, he did not know who
that third figure in the back seat of the

green Chevrolet was. Littlejohn, as that
third figure, was shielded behind the front
seat. H s hands were conpletely out of the
view of both officers. "Fromthe perspective

of a reasonable officer on the scene."
Littlejohn was nost definitely a suspect and
posed a clear t hr eat to the officers.
(Enphasi s supplied.)

as a threat to the officers.

In no sense was Littlejohn yet neutralized
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Even assum ng the fragnmented verdict of conviction for the
reckl ess endangernment of Janmes Littlejohn to have been sonehow
perm ssible, we hold that the evidence was not |egally sufficient
to support it.

Equally foreclosing to the possibility of retrying the
appel l ant for the reckl ess endangernent of Janes Littlejohn would
be the collateral estoppel inplications flowng from the
appel lant's acquittal for the reckless endangernent of Darnell
Budd. The situations with respect to Janmes Littlejohn and Darnell
Budd wer e indi stingui shabl e.

Qur task is to determne, if we can, the necessary finding on
the factual nerits that could explain the acquittal of the
appel l ant for the reckl ess endangernent of Darnell Budd. Darnel
Budd was indisputably in the arc of danger created when the
appel lant ained the shotgun at Rebecca Garnett and placed his
finger on the trigger. The deviation to the leftward from the
central axis of danger was significantly less in the case of
Darnell Budd than it was in the case of Carroll Walker, whom the
fact-finding judge found to have been in the path of danger. The
di stance fromthe appellant's gun to Darnell Budd, noreover, was
little nore than one-third of the distance fromthe gun to Carrol
Wal ker . The judge's fact finding explicitly determ ned that
Darnel | Budd was one of those persons who was in the appellant's

"l'ine of fire":
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It is also clear to ne that :
Defendant's bringing to bear of a |oaded
shotgun in the direction of the green
autonobile created a substantial risk of death
or serious physical injury to Rebecca Garnett,
Janes Littlejohn and Darnell Budd, and,
whet her Defendant knew it or not, to Tequila
Frazier on her tricycle, Travell Dumar playing
nearby, and Carroll Wl ker standing on the
front walk of a friend.

Prelimnarily, the Court finds that there
were no other persons in Defendant's |ine of
fire who were subject to a substantial risk of
death or serious injury at the indicated tine
and place, so that to the extent that there
could be liability, it would be limted with
regard to the naned individuals. (Enphasis
supplied.)

Not wi t hst andi ng t hat unequi vocal finding of fact that Darnell
Budd was physically in the zone of danger, the verdict was equally
unequi vocal that the appellant was not guilty of the reckless
endanger nent of Darnell Budd:

And he is guilty of the charge of reckless
endangernent with regard to the persons of
Janmes Littlejohn, Tequila Frazier, Travell
Dumar and Carroll Wl ker; but not guilty as to
others, Darnell Budd anong them (Enphasis
supplied.)

The only possible basis for that acquittal had to be an
inplicit finding of fact that the creating and the disregarding of
a substantial risk of death or serious bodily harmby the appell ant
that was unjustified in the case of innocent bystanders and al so
unjustified in the case of Rebecca Garnett, who had been

neutralized and determned not to be a threat to the officers, was
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not an unjustified risk with respect to one, such as Darnell Budd,
who had not yet been neutralized as a threat to the officers.

As indisputably non-neutralized threats, the situations of
Darnell Budd and Janes Littlejohn were indistinguishable. The
appel l ant, having benefited froma favorable finding of fact that
the risk to one who was still "a threat"” was justified, may not now
have that fact relitigated against himat a retrial involving Janes
Littl ej ohn.

Once again, however, we hasten to add that our observations on
the possible collateral est oppel i nplications, unl i ke our

suppl emental hol ding on evidentiary sufficiency, are only dicta

Concl usi on

On remand from the Court of Appeals to consider those
contentions not earlier addressed by us nor addressed at any tine
by them we hold that the appellant's conviction for reckless
endangerment on the second count is affirmed and that his reckless
endangerment conviction (or convictions) on the third count is
reversed

Assuming w thout deciding that the erroneously fragnented
verdicts of conviction under the third count m ght sonmehow retain
vitality for purposes of possible retrial, we also look to the
| egal sufficiency of the evidence to sustain those fragnmented
convictions. Qur hypothetical and supplenental holdings in that

regard are that the evidence was legally sufficient to sustain
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convictions for the reckless endangernents of Travell Dumar and
Tequila Frazier but was not legally sufficient to sustain
convi ctions for the reckless endangernents of Carroll Wal ker and

Janmes Littlejohn.

JUDGMVENT OF CONVI CTI ON UNDER THE
THE SECOND COUNT AFFI RMVED; JUDGVENT
OF CONVI CTI ON UNDER THE THI RD COUNT

REVERSED, COSTS TO BE PAI D BY

MONTGOMERY COUNTY.



