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The State of Maryland, joined by Charles County, appeals from
a $50, 000 judgnent entered by the Circuit Court for Charles County
in favor of appellee, Dale S. Card. The principal issue before us
is whether a statute enacted in 1990, anending the State Tort
Clainms Act, is applicable to appellee’'s claim W shall hold that

it is.

| . FACTUAL AND PROCEDURAL BACKGROUND

On August 16, 1989, while a pre-trial detainee in the Charles
County Detention Center, appellant was attacked by another innmate,
one Janes Sweeney. On July 29, 1991, Card sued the State and the
County for negligence. The State was sued on the ground that (1)
Card was in the custody of the county sheriff, who is a State
of ficial and who was responsi ble for the operation of the detention
center, (2) the sheriff was negligent in failing to control
Sweeney, whom he knew to be dangerous, and in failing to maintain
security and ventilation equi pnent within the detention center, and
(3) the State is vicariously liable for the sheriff's negligence.
The county was sued because it owns the detention center and
all egedly had the power to correct the alleged deficiencies in the
center.

The defendants noved to dism ss the conplaint on the ground of
sovereign or governnmental inmmunity. When those notions were
denied, they raised the immunity defenses again in notions for
summary judgnent. The county's notion was granted upon a finding
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that the county enjoyed governnental imunity; the State's notion
was deni ed upon findings that (1) the sheriff is a State official
and was responsible for the operation of the detention center, (2)
by virtue of the 1990 enactnent, the State had waived its sovereign
imunity with respect to tortious conduct by sheriffs and their
deputies, and (3) that enactnent applied to appellee's 1991 claim
even though the event underlying that claimoccurred in 1989. As
noted, the case against the State then proceeded to trial and
resulted in a plaintiff's judgnent.

1. DI SCUSSI ON

A. Tort Clains Act And Sheriffs —Legislative History

Several issues are raised by the parties, but they all concern
whether the State has retained its sovereign inmunity with respect
to appellee's claim In resolving that ultinmate question and, with
it, the respective interests of the State and Charles County, we
need to exam ne sonme of the recent cases and | egislative enactnents
concerning tort clains against sheriffs, their deputies, and their
of fices.

We observe at this point that, although Charles County was
di sm ssed as a defendant and the judgnent was entered only agai nst
the State, it is Charles County that nonetheless bears the
financial risk, for, as we shall explain later, if the State has
| ost its sovereign imunity, the county will be required by statute

to reinburse the State for its expense in defending the action and



di schargi ng the judgment.

We shall begin our analysis with a 1988 case that did not
directly involve sheriffs or their deputies. In Cea v. Gty of
Baltinmore, 312 M. 662 (1988), the Court considered whether
Baltinmore City, as a municipality, was vicariously liable for the
tortious conduct of City police officers. The Court held that the
City Police Departnent was a State, rather than a City, agency and
that, as a result, Gty police officers were State, rather than
Cty, enployees, at least for tort liability purposes. As no
recovery was sought in that case against the State, whether, and to
what extent, State sovereign imunity m ght apply to the cl ai mwas
not addressed.

As rewritten in 1985, the State Tort Cains Act waived the
State's sovereign imunity with respect to certain tortious conduct
of "State personnel,” and defined that term as including "an
i ndi vidual who, with or without conpensation, exercises a part of
the sovereignty of the State." Ml Code, State CGovt. art. § 12-101
(4) (1984; 1988 Supp.). It was imediately apparent, of course,
that nearly all local |aw enforcenent officers, as well as sheriffs
and their deputies, routinely exercise a part of the sovereignty of
the State. Thus, as we pointed out in State v. Meade, 101 M. App.
512, 523 (1994), even though the scope of the State Tort O ainms Act
was not specifically addressed in Clea, the Opinion in that case

nonet hel ess "rai sed the specter of State liability for the conduct



of persons regarded as State officers but who were neither paid nor
directly controlled by the State.” Responding to that prospect,
the State Treasurer's O fice, which was responsible for providing
i nsurance to cover clainms under the Act, drafted and presented a
bill to the next (1989) session of the Legislature to limt the Act
in this regard.

The 1989 Act (1989 MI. Laws. ch. 413) essentially rewote the
definition of "State personnel,"” but, for our purposes, the
rel evant changes were in limting its scope to State enpl oyees or
officials who are paid in whole or in part by the Central Payroll
Bureau in the Conptroller's office and ot her persons exercising the
sovereignty of the State w thout conpensation. Those changes
served to exclude fromthe Act, and thus to restore the State's
sovereign imunity with respect to, sheriffs, deputy sheriffs, and
other local |aw enforcenent personnel who were conpensated for
their services but were not paid through the State Central Payrol
Bur eau.

The next event in the chain was Rucker v. Harford County, 316
Md. 275 (1989), where, in response to two questions certified to it
by the United States District Court, the Court of Appeals held that
sheriffs and their deputies were State, rather than county,
enpl oyees, and that, as a result, the county had no obligation to
fund expenses associated with tort clains against those officials.

In dealing with the second question, the Court exam ned the



State Tort Cains Act, as it existed imediately prior to the 1989
anmendnment —that anendnent not yet having taken effect —as well as
the Local Government Tort Cains Act (LGICA). The Court first
concl uded that, although the Legislature had, in the LGICA, i nposed
l[iability on the counties for the tortious conduct of sone State
personnel, it had not inposed liability under that Act for the
conduct of sheriffs and their deputies. As a matter of statutory
construction, therefore, the county had no obligation to fund any
of the expenses associated with tort liability clains against the
sheriff, his or her deputies, or the sheriff's office. 316 M. at
297.

As we noted above, the State Act, prior to 1989, purported to
wai ve the State's sovereign immunity with respect to certain
tortious conduct of any person who exercised a part of the
sovereignty of the State, with or without conpensation. The State
conceded in Rucker that, read literally, that |anguage enconpassed
sheriffs and their deputies, who clearly exercised part of the
sovereignty of the State. It argued, however, that the statute
should not be read literally, for to do so would al so sweep within
its anbit a host of |ocal enployees who were neither paid by nor
subject to the control of the State. The Court agreed that the
| anguage did not enconpass the torts of "purely |ocal governnent
officials and enpl oyees,"” but held that it did include conduct of

persons who were either State officers or enployees or who were



directly acting for the State, rather than a |ocal, governnent.
ld. at 299. It therefore included sheriffs and their deputies.

The Rucker Opinion was filed in June, 1989. Al t hough the
Court did not consider the effect of the 1989 anendnent (see 316
Md. at 298, n. 11), the conbined effect of Rucker and the 1989
statute was to | eave sheriffs and their deputies excluded from both
the LGTCA and the State Tort Cains Act. Rucker decl ared them
outsi de the scope of the LGICA, and the 1989 statute excluded them
fromthe State Tort dains Act. See Meade, supra, 101 M. App. at
524. Because they were excluded fromboth statutes, they had only
their common |aw governnmental immunity to protect them to the
extent that imunity did not apply or was overcone, they faced the
prospect of personal liability for their tortious conduct.
Claimants, of course, were w thout the resources of the county or
the State to pay any judgnent they m ght obtain.

Those problens were addressed in the next (1990) session of
t he Legislature. Through energency |egislation, effective when
signed by the Governor on My 29, 1990, the GCeneral Assenbly
attenpted to sort out the various functions perfornmed by sheriffs
and their deputies throughout the State, which varied from county
to county, and to provide an unbrella of State protection, with the
cost of that protection to be assessed to the State or the county,
dependi ng on the function invol ved.

Docunents on file with the Departnent of Legislative Reference



indicate that the final version of the Act (1990 Mi. Laws, ch. 508)
represented a conprom se anong the Maryl and Sheriff's Associ ati on,

t he Maryl and Association of Counties, the State Treasurer's Ofice,

the Attorney CGeneral, and the Adm nistration. Sheriffs and their
deputies were specifically included within the definition of "State
personnel " for purposes of the State Tort Clains Act (State Govt.

art., 8 12-101), but the Board of Public Wrks was precluded from
payi ng any cl ai magai nst such persons unless it directly related to
courthouse security, service of process, or transportation of
inmates to or from court proceedings. Those were the three
functions for which the State assuned ultimate financia

responsi bility.

Through a new section (8 9-108) added to the title of the
State Fin. & Proc. art. dealing with the State insurance program
the counties were authorized to obtain insurance coverage wth
respect to all other tort clainms nade against sheriffs and their
deputies. To the extent that a county did not obtain insurance
adequate "to satisfy the coverage and defense necessary under the
Maryland Tort Clains Act," the State was authorized to set off
against certain funds due from the State to the county an
assessnent for coverage and litigation expenses. See also State
Gov't art., 8§ 12-501(a)(iv), authorizing the Board of Public Wrks
to pay such a claim from one of those funds. The Assi stant

Executive Director of the Maryland Association of Counties, in a



letter to the Senate Judicial Proceedings Conmttee, characterized
the bill, wth the agreed-upon anendnents, as foll ows:
"The counties that use the sheriff for police
protection and for detention center purposes
gain the benefits of the State Tort C ainms Act
and wll pay the insurance costs and wll
reinburse the state when it pays for any
settlenments of judgnents outside the scope of
the Act, such as federal civil rights
| awsuits. The counties that use their sheriff
for only courthouse purposes wll be covered
by the State Tort Cains Act wthout any
cost."
As we indicated, the 1990 statute was passed as energency
| egislation (Ml. Const. art. XVI, 8 2) and thus was stated to "t ake

effect fromthe date it is enacted.”

B. Application of Tort Clains Act To Appellee's Caim

I n defending his judgnent, Card nakes two argunents. First,
he contends that the applicability of the 1990 statute is
irrel evant because under the pre-existing |law, even wth the 1989
amendnent , State soverei gn i mmunity had been wai ved.

Al ternatively, he argues that the 1990 | aw does apply to his claim

Section 12-104(a)

Card's first argunent is based on the prem se that, because
his action, as it now survives, is solely against the State and not
agai nst any individual, whether the sheriff or his deputies were

within the definition of "State personnel"™ at the time of the



attack is uninportant. State Govt. art. 8 12-104(a), he points
out, states that "[s]ubject to the exclusions and limtations in
this subtitle, the immunity of the State and of its units is waived
as to a tort action, in a court of the State, to the extent of
i nsurance coverage under Title 9 of the State Finance and
Procurenent Article.” That section, he rem nds us, says nothing
about State personnel and thus suffices to waive the State's
sovereign immnity wthout regard to the definition of "State
personnel ." The scope of that term he contends, is relevant only
when the action is against the individual, for its sole purpose is
to define the class of individuals imune fromsuit or liability.

W do not share that view, nor do we share the State's
response, given for the first time in its reply brief, that the
wai ver of sovereign immunity does not extend beyond the tortious
conduct of "State personnel."”

The various sections of the Tort Cains Act have to be read
together, in harnony. When first enacted in 1981, the Act
specified six types of clains as to which, to the extent funded by
i nsurance and subject to certain other conditions and limtations,
the State's sovereign inmunity was wai ved. M. Code, Cs. & Jud.
Proc. art. 8 5-403 (1980; 1981 Supp.). Four of those categories (8
5-403(a)(1), (2), (4), and (6)) involved tortious conduct by a
"State enployee,” a termdefined in 8 5-401 and |ater replaced with

the nore enbracive term"State personnel."” See Revisor's Note to



State Govt. art., 8 12-101, as enacted by 1984 Md. Laws, ch. 284.
The other two categories (8 5-403(a)(3) and (5)) involved clains
arising from the patently dangerous condition of a building or
other facility owned and controlled by the State or by the
defective or dangerous condition of a street, highway, or sidewalk
owned and controlled by the State.

In 1985, the Tort dains Act was expanded. 1In lieu of the six
categories enunerated in the 1981 Act, 8§ 12-104(a) wai ved sovereign
imunity "to the extent of insurance coverage under Title 9 of the
State Finance and Procurenent Article.” To a large extent, that
provision was, and remains, circular in nature; in defining the
scope of the insurance program State Fin. & Proc. art., 8 9-
105(c), provides that "[t]o the extent that funds are available in
the State budget, the Treasurer shall provide sufficient self-
i nsurance, purchased insurance, or both to cover the liability of
the State and its units and personnel under the Maryland Tort
Clainms Act."

There is nothing in the record extract in this case, and we
have not been referred to anything in the record itself, indicating
the type, scope, or provisions of the insurance available at any
relevant time pursuant to 8 9-105(c). W note, however, that no
cl aim has been nmade by the State in this appeal (and no clai mwas
made by it belowin its nmotion for summary judgnent or in its post-

trial notions) that insurance coverage was not available to pay
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Card's judgnent.!?

Even with the clearly intended expansion of the waiver in the
1985 legislation, we are still left wth the underlying principle
that the State could only be liable in the first instance by virtue
of either the vicarious liability arising fromthe tortious conduct
of one of its agents, or harmarising fromproperty that it owns or
control s. The 1985 Act could thus have expanded only the
categories of agents for whomthe State would effectively accept
vicarious liability and the categories of State-owned or controlled
property as to which it would entertain clainms. There is nothing
inthe Act itself, or inits history, suggesting an intent that the
State be liable for the conduct of persons other than those

included within the definition of "State personnel,"” except to the
extent that the liability arises fromthe defective condition of
St ate-owned or controlled property, where the tortious conduct of
any particular person is not relevant.

Appel l ee's action against the State was founded on the
negligence of the sheriff in superintending the operation of the

county detention center, not on the defective condition of any

State-owned or controlled property. Accordingly, in this

1 W& assune that this defense was not rai sed because, in the
State's view, it is irrelevant. The State's position is that its
liability depends solely upon the applicability of the 1990
statute, and that, under that statute, ultimte responsibility
for Card's claim arising fromthe operation of the county
detention center rather than fromany judicial or courthouse
function perfornmed by the sheriff, would fall on Charles County.
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ci rcunstance, the State could only be liable, and would only have
wai ved its sovereign immunity, to the extent that the sheriff was

included within the scope of "State personnel."

Applicability of 1990 Statute

Card's alternative argunent is founded on Foor v. Juvenile
Services, 78 Ml. App. 151, cert. denied, 316 M. 364 (1989). The
State, in response, clains (1) that Foor was wongly decided and
shoul d be overruled or ignored, and (2) that, in any event, this
case is distinguishable because the 1990 statute in question was
passed as an energency neasure. W do not agree with either of
t hose responses. We believe that Foor was correct and that it
controls.

In Foor, we considered whether the 1985 |aw expandi ng the
scope of the Tort Cains Act applied to a lawsuit first filed in
1986, based on negligent conduct occurring in 1983. There, as
here, the State argued that the nore recent enactnent, upon which
the plaintiff's right to recover depended, did not apply to an
event occurring before the effective date of the enactnent.

We concl uded that, because the Tort Cains Act was renedi a
| egislation, providing nerely a remedy and not creating or altering
substantive rights, the issue was solely one of legislative intent.
One indication of that intent, we observed, was the Legislature's

own direction, expressed in 8§ 12-102, that the statute be
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"construed broadly, to ensure that injured parties have a renedy."

W also traced the nodern history of inmmunity-waiver
| egislation in Maryland, noting that, in the first such statute, a
1976 Act waiving sovereign imunity with respect to breach of
contract clainms, the General Assenbly carefully provided that the
wai ver would not apply to any contract entered into prior to the
effective date of the Act. In so doing, we said, the Legislature
had "made crystal clear . . . that the waiver was to be entirely
prospective and that the relevant event for that purpose was not
the filing of the action but the contract itself." 78 M. App. at
162- 63. A simlar approach was taken, we observed, wth the
initial enactnment of the Tort dains Act in 1981. Not only did the
Legislature delay the effective date of the Act for a year, it
expressly provided that the statute was to apply "only to causes of
action arising on or after [the effective date]." ld. at 163
(enphasi s added).

In sharp contrast to that approach taken in 1976 and 1981,
when enacting the 1985 statute, the Legislature sinply provided
that it shall take effect on July 1, 1985. Especially in view of
the fact that the bill was drafted and supported by the State
Treasurer and the Attorney General, the two officials principally
charged with inplenenting it, we regarded the om ssion to follow
the earlier approach significant —a further indication that the

Legi slature intended the Act to cover any clains nade after its
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effective date, even if the underlying basis for the claimoccurred
earlier. W stated, at 163-64:
"We assune that the Legislature was aware of

the special provisions that it had added to
the 1976 and 1981 bills, that it fully

understood that the 1985 bill represented a
significant enlargement of the waiver of
immunity, in terns of both the Kkinds of

actions to which the waiver would apply and
the anount of danmages for which the State
woul d becone liable, and that it was also
aware of its direction, specified in § 12-102,
that the Tort Clains Act be given a broad
construction favorable to clainmants. Wth
t hat background, and given the fact that a
wai ver of immunity is nore of a renedial than
a substantive neasure, we conclude that the
Legi sl ature intended the expansion to apply to
actions filed on or after July 1, 1985, and
not just to actions accruing after that date."

The State, in this case, seeks to distinguish Foor on the
ground that the 1990 statute, unlike the 1985 | aw, was passed as
enmergency legislation, to take effect wupon signature by the
Gover nor. Cting cases wholly inapposite, it wurges that, in
choosing a date other than the Constitutional effective date of
June 1, the Legislature nust have intended the 1990 statute to
apply only to conduct occurring after the effective date.

The first case cited by the State — Unsatisfied Fund v.
Bowman, 249 M. 705 (1968) —involved a statute increasing the
m ni mum financial responsibility required for injuries under the
notor vehicle laws and the maxi num anount recoverable from the

t hen-exi sting Unsatisfied O aimand Judgnent Fund. The statute was
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enacted in the 1964 session of the Legislature and was approved by
the Governor in April of that year; by specific |anguage, however,
it was not made effective until April 1, 1965. The issue before
the Court was whether the Act applied to a claimbased on injuries
occurrring before the effective date. Regarding the matter as one
of legislative intent, the Court considered a nunber of factors,
including the fact that the General Assenbly had delayed the
effective date beyond the Constitutional date of June 1, 1964, in
deciding that the Act did not apply to clains based on injuries
occurring before the effective date.

In State of Maryland, Dept. of N. Res. v. Anerada Hess Corp.,
350 F. Supp. 1060, 1070 (D.Md. 1972), the Court, citing Bowran,
concl uded that two statutes, creating a new statutory liability for
oil spills, would not be applied to a spill occurring before their
effective date. As in Bowran, the Court gave weight to the fact
that, although the Legislature could have nade the statutes
effective June 1, it delayed their effective date to July 1, thus
indicating an intent that they not apply retroactively.

Here, of course, the Legislature did not delay the effective

date of the 1990 statute; by enacting the bill as an energency
measure, it advanced the effective date. If anything is to be
inferred from that, it nust be an intent to have the statute

appl i cabl e as soon as possible.

The nore telling fact is that, by 1990, the Legislature was
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presumably aware of our decision in Foor. The case was cited four
times in the 1989 Code Suppl enent annotations to 8§ 12-102, 12-104,
and 12-105. The Legislature thus knew that, in determning the
application of any expansion of the Tort Cl ains Act, we would | ook
carefully at the wording of the effective date provision, and
nonet hel ess, it adopted precisely the sane approach it had taken
wth respect to the 1985 statute. W see no basis for
di stingui shing the analysis, or the holding, in Foor.

Nor do we accept the State's alternative request that we
abandon and overrule Foor. W believe that that case was correctly
decided by us and that this case was correctly decided by the

circuit court.

JUDGVENT AFFI RVED; APPELLANTS
TO PAY THE COSTS.
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