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Appel  ant, Northwest Land Corporation (Northwest), appeals
froma judgnent entered in the Crcuit Court for Baltinmore County
(Howe, J.) affirmng a final admnistrative decision of the
Maryl and Departnent of the Environnent (MDE). The MDE issued a
Final Determ nation reconmendi ng i ssuance of a National Poll utant
Di scharge Elimnation System (NPDES) permt to Villa Julie College,
Inc. (Milla Julie) for discharge of waste water effluent into an
unnanmed, intermttent stream on Villa Julie property that also
crosses property owned by Northwest | ocated downstream Northwest
chall enged the MDE's Final Determ nation and a hearing was held
before Adm ni strative Law Judge (ALJ) Susan S. Wagner of the O fice
of Adm nistrative Hearings. ALJ Wagner issued a Recomended
Decision affirmng the MDE's Final Determnation, with certain
nmodi fi cati ons. Northwest filed exceptions to ALJ Wagner's
Recommended Deci sion and, after a hearing before the Final Decision
Maker for the MDE, the MXE issued its Final Decision and Order
affirmng in part and rejecting in part ALJ Wagner's Recommended
Decision. Northwest appealed the MDE' s Final Decision and Oder to
the Grcuit Court for Baltinore County. The circuit court affirnmed
the MDE's Final Decision and Order and dismssed Northwest's
appeal. Northwest filed a tinely appeal to this Court.

| SSUES

Did the Secretary of the Departnent of the Environnment
err in the issuance of the NPDES discharge permt to



Villa Julie where the permt does not conply with the
approved Baltinore County water and sewer plan?

1. Did the Secretary of the Departnent of the Environnent
err in the issuance of the NPDES discharge permt to
Villa Julie where the discharge permt effluent
limtations do not conply with applicable state and
federal |aw?

1. Did the Secretary of the Departnent of the Environnment
err in the issuance of the NPDES discharge permt to
Villa Julie where the record before the Departnent
denonstrates that there are feasible alternatives to
Villa Julie's proposed sewage treatnent plant and use of
the intermttent stream for discharge of waste water
ef fl uent ?

IV. Did the Secretary of the Departnent of the Environnent
err in the issuance of the NPDES discharge permt to
Villa Julie where the discharge to the intermttent
stream viol ates appellant's riparian rights to the use
and enjoynent of the streamin its natural condition?

V. Did the Secretary of the Departnent of the Environnment
err in the issuance of the NPDES discharge permt to
Villa Julie where Maryland law provides that the
Secretary may order Baltinore County to extend sewage to
the College as an alternative to discharge into the
intermttent strean?

Before we reach the nerits of these issues, we shall set out the
statutory and factual background of this case.

The Requl atory Schene

The MDE is charged, inter alia, wth managing, inproving,

controlling, and conserving the waters of Maryland. See Howard

County v. Davidsonville CGvic & Potomac River Ass'ns, Inc., 72 M.

App 19, 23, cert. denied sub nom St. Mary's County Waternen's

Ass'n v. Howard County, 311 M. 286 (1987). A person may not
di scharge pollutants into the waters of this State or operate any

facility that discharges pollutants except as permtted by a state



di scharge permt issued by the MDE. M. Code Ann., Envir. 88 9-
322, 9-323 (1993 Repl acenent Vol une). The MDE is authorized to
adopt rules and regulations that set effluent standards! for
di scharge permts and water quality limtations? to protect public
health, recreation, industry, and wldlife. Id. § 9-314. I n
adopting regulations, the MDE is to consider, anong other things,
the character of the area involved, the nature of the receiving
body of water, and the technical feasibility and the economc
reasonabl eness of mnmeasuring or reducing the particular type of
wat er pollution at issue. 1d. § 9-313.

The MDE nmay issue a discharge permt upon its determ nation
that the terms of the permt neet all state and federal
regul ations, water quality standards, and appropriate effluent
limts. 1d. 8 9-324. The MDE s effluent standards nust be at

| east as stringent as the federal standards.® 1d. 8§ 9-314(c).

! Ef fluent standards "specify the permssible |evels of
al  onabl e wastes and the physical, thermal, chem cal, biol ogical
and radi oactive properties of allowable wastes." Howard County, 72

M. App. at 23 n.1 (citing Ml. Code Ann., Envir. 8 9-314(b)(2)
(1993 Repl acenment Vol une)).

2 Water quality limtations "set the maxi mum all owabl e
short and long termconcentrations of pollutants in the water, the
perm ssi bl e tenperature range, and the maxi mum perm ssible | evel of
di ssol ved oxygen in the water." Howard County, 72 M. App. at 23-
24 n.2 (citing Mdl. Code Ann., Envir. 8§ 9-314(b)(1)).

3 Federal and state law require that a person hold a
federal NPDES permt prior to discharging pollutants into any
navi gable waters of the United States. Federal Water Poll ution
Control Act, 33 US. C 88 1341(a), 1342 (1988). If the state
program neets certain requirenents, the United States Environnmental
Protecti on Agency (EPA) approves the program and suspends its own
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A di scharge permt for privately-owned waste water treatnent
pl ants, such as the one proposed by Villa Julie, nust conply with
effluent limtations, receiving water quality standards, ground
wat er quality standards established by the state, and federal and
state law. M. Regs. Code tit. 26, 8 26.08.04.02. A(1)(a)-(d) (1988
& Supp. 1994) [hereinafter COVAR]. The plant discharge permt nust
al so conply with the basin water quality nmanagenent plan* and the
approved county wat er and sewer age pl an.® Id. §
26.08.04.02. A(3)(a), (b).

EACTS

Villa Julie College, founded in 1947, is a private college in

the Greenspring Valley area of Stevenson, Maryland. In early 1990,

Villa Julie learned that its septic systenf had failed.

NPDES licensing program in that state. The EPA continues to
receive copies of applications for NPDES permts and retains the
power to veto state NPDES permits. Howard County, 72 Ml. App. at
24 n.3; see also District of Colunbia v. Schramm 631 F.2d 854, 857
(D.C. Gr. 1980).

4 The basin water quality nmanagenent plan is adopted
pursuant to Ml. Code Ann., Nat. Res. § 3-106 (1989 Repl acenent
Vol ume & 1994 Supp.). Maryland is divided into service regions.
The managenent plan is a five-year plan for each service region
whi ch concerns the water supply, waste water purification, and
solid waste disposal. See Howard County, 72 M. App. at 25 n.6.

5 The governing body of each county adopts and submts to
the MDE a county plan that concerns, inter alia, water supply,
sewage, and solid waste disposal. M. Code Ann., Envir. 8§ 9-503
(1993 Repl acenment Vol une & 1994 Supp.).

6 According to appellees' counsel at oral argunent, the
property on which Villa Julie is situated was once owned by the
Bal ti nore Province-Sisters of Notre Dane (Sisters), one of Villa
Julie's current adjacent |andowners. At that tinme, a single septic
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Specifically, Villa Julie's and the adjacent Sisters's property
have a very high water table (indeed, the septic systemis in the
wat er table) and clay soils. Percolation tests perfornmed on the
properties indicated that the percolation |evels do not neet the
mnimum criteria for a filter drain system by Baltinore County
st andards.

As there are no public sewage facilities available in the
Geenspring Valley,” Villa Julie has been forced to punp its excess
waste water into storage tanks and haul it away by truck on a daily
basi s. According to Gene Neff, Director of Public Wrks for
Balti nore County, however, this "punp and haul" nethod is only
permtted in Baltinore County as a short-term solution to waste

wat er di sposal problens.? Therefore, Villa Julie engaged the

systemwas installed wwth two adjacent drainage fields. Wen the
Si sters subsequently sold a portion of their property to what is
now Villa Julie, the septic system remained on the Sisters's
property. Consequently, Villa Julie's failed septic system is
| ocated on the Sisters's property. Again, according to appell ees’

counsel, assumng Villa Julie can sonehow accommodate its increased
waste water discharge (e.g., a waste water treatnent plant), the
current septic systemlocated on the Sisters's property would be
adequate for continued use only by the Sisters. The record does
not disclose whether, and to what extent, the current septic system
on the Sisters's property woul d accommbdate increases in effluent

fl ow occassioned by intensification of the existing uses on the
Sisters's property.

! The current Baltinore County Wter and Sewer Plan
classifies the area of the County where Villa Julie College is
situated as a "No planned community service area" and therefore
does not permt extension of public water or sewerage to Villa
Julie College. 19 MI. Reg. 641, 714 (Mar. 20, 1992).

8 In addition, state regulations provide that holding
tanks "may not be permtted to serve new construction or for the
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services of Maryland Environmental Services, Inc. (MES)®° to assi st
in solving its sewage problens. MES conpleted an initial
evaluation of Villa Julie's existing septic system Dane Sherman
Bauer, MES's project nanager for the Villa Julie project,
expl ai ned:

W went to Baltinore County and got--and from
the coll ege and got whatever was available in
the way of as-built drawi ngs [of the existing
septic system to begin wth. It had been
nodi fied at | east once that we could find. W
assessed that it was approximtely 10,000
gallons we felt in size, although sone of the
prelimnary plans showed it to be about 6, 000.
W examned the area where the tile
fields were to try to ascertain exactly where
the tile fields were as conpared to the
drawi ng. W found that the systemwas failing
i mredi ately upon examining it, failing in the
sense that there was water com ng out of the
ground--waste water com ng out of the ground
around the whole area where the tile fields
wer e. e did sone early-on flow
determ nations to see how much water was
actually going into these systens as conpared
to the design and found that they were
significantly hydraulically overl oaded.

MES investigated other forns of waste water treatnent on the

Villa Julie property. First, the possibility of installing another

pur pose of adding capacity to an existing disposal systemin order
to accommobdate a change in property use."” COVAR § 26.04.02.03.B

° The Maryland Environnental Services (MES) is a quasi-
public state agency that has state operating authority and can
operate as a corporate entity. Its general charge is to assist

both the state and the |ocal governnments and private enterprises
wi th various types of environnmental projects fromtheir conception
and planning to design, construction, operation, financing, and
overal | managenent, including getting necessary permts and | ocal
approvals in accordance wwth state and federal | aws.
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septic system was exam ned. MES recomended against the
install ati on of another septic system because "the entire property
was generally subject to high water table and . . . the soi
conditions were silt, loamw th heavy clay content and perk [sic]
tests failed throughout." Second, MES exam ned the possibility of
i mpl enenting spray irrigation,! and concluded that it would be
i nadequate to accommobdate the anount of di scharge contenpl ated by
Villa Julie.' Third, MES considered an on-site nound systenit? to
rectify Villa Julie's sewage problem A mound system however,
requires a site that percolates, and was therefore inconpatible
with Villa Julie's property. MES s final recomendation to Villa
Julie was "to put in sone sort of a on-site waste water treatnent
pl ant di scharged to one of several |ocations that were available to
the college.”

On 17 January 1991, pursuant to Villa Julie's application, the
O fice of Planning and Zoning, the Departnment of Environnental
Protection and Resource Managenent, and the Departnent of Public

Works jointly proposed an anmendnent to the Baltinore County Water

10 Spray irrigation is a land treatnent nethod of disposal
in which sewage is collected, stored on the Iand in excavated or
bermed open |agoons, and ultimately sprayed on vegetated areas
through an irrigation systemof risers and spray nozzles.

1 M. Bauer also explained that another reason MES
recommended agai nst spray irrigation was the inability "to restrict
the area fromso many students."”

12 A nound systemis sonetines used on property with a very
hi gh water table. An earthen nound is built to increase the
di stance between the surface and the water table.
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and Sewer Plan (the Plan), which authorized the construction of a
private waste water treatnment plant for the conbined properties of
the Sisters and Villa Julie.®® After two public hearings, the
Balti nore County Council passed Resolution 2-91, which provided,
inter alia,

6. The maps attached hereto and marked
as Exhibit 6 entitled "Villa Julie College and
Baltinmore Province--Sisters of Notre Dane
Revision to the Wter Supply and Sewerage
Plan" are hereby approved wth special
aut hori zation to operate an existing conmunity
wat er system for the conbi ned properties and
with special authorization to operate a
community sewage treatnment plant for the
conbi ned properties, wth capacity subject to
speci al exception to the RC 2 Zoning. Thi s
authorization is also granted pursuant to
Section 34-7 of the Baltinore County Code,
1978. 4

On 14 June 1991, Villa Julie applied for a NPDES permt from

13 In 1975, the Geenspring Valley area was rezoned from a
Rural Deferred Zone to a Rural Conservation Zone (RC 2). Si nce
then, Villa Julie has existed as a | awful nonconform ng use in the
RC-2 zone. Villa Julie is currently seeking a special exception
under the Baltinore County Zoning Regul ations to acconmodate its
proposed construction of certain new buildings and a private waste
water treatnent plant on its property. Certain aspects of the
zoning case are before this Court in Villa Julie College, Inc. v.
Val l eys Planning Council, et al., No. 1033, Septenber Term 1994.

14 The MDE subsequently wote to the Baltinore County
Council on 28 June 1991 and st at ed:

Amendnent 6 as adopted, aut hori zes the
operation of a comunity sewage treatnent
plant wthout establishing its capacity.
After the capacity has been established, the
county nmust submt an anendnent to the county
plan stating the final design capacity of this
wastewater facility.



the MDE to discharge up to 62,900 gal |l ons per day of treated waste
wat er effluent fromits proposed waste water treatnent plant into
an intermttent streamthat flows through its property, as well as
property owned by Northwest, and into the Jones Falls downstream
Villa Julie's permt application also included an estinmated
di scharge capacity for the Sisters's property in its calcul ations.
Subsequent to filing the permt application, a flow nmeasurenent
study and Sewage Treatnment Plant Alternatives Evaluation were
conducted for Villa Julie. As a result of these studies, Villa
Julie anended its permt application to request approval to
di scharge up to 60,000 gallons per day. On 21 Novenber 1991, a
public hearing was held to address surroundi ng | andowners' concerns
about Villa Julie's permt request.?

On 20 March 1992, the MXE issued its Notice of Final
Determ nation, indicating that it would approve Villa Julie's
application for a discharge permt. The MDE determ ned that the
di scharge, as limted by the proposed effluent limtations, would
not cause any violations of water quality standards in the
intermttent stream the Jones Falls, or Lake Roland. The Notice
of Final Determ nation contained the follow ng Sunmary:

There is no feasible alternative to a

di scharge to the intermttent stream on the
Col l ege's property. Water quality conditions

15 On 14 Novenber 1991, Villa Julie also applied to the
Water Resources Admnistration of the Departnment of Natural
Resources for a water appropriation permt pursuant to Ml. Code
Ann., Nat. Res. 8 8-808 (1990 Repl acenent Vol une).
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in Jones Falls, above and below Villa Julie
Coll ege, were wused to establish discharge
permt paraneters which would protect the
receiving water and prevent water quality
vi ol ati ons. The permt wll be based on a
flow of 60,000 gpd. The limtations wll
remain as drafted except for the pound
| oadi ngs for BOD,, suspended solids, ammoni a,
and total phosphorous, which will be set to
correspond to the lowered flow. For BOD,, they
wll be 2.3 kg/day (5.0 I|bs/day) for the
maxi mum nonthly average and 3.4 kg/day (7.5
| bs/day) for the maxi num weekly average from
June through Septenber, and 6.8 kg/day (15
| bs/day) for the maxi num nonthly average and
10 kg/day (23 I bs/day) for the maxi mnum weekly
average from Cctober through My. For
suspended solids, the loading shall be 6.8
kg/day (15 |bs/day) maxi mum nonthly average
and 10 kg/day (23 |Ibs/day) maxinmum weekly
average. For total phosphorous, they shall be
0.05 kg/day (0.10 |bs/day) maxi num nonthly
average and 0. 07 kg/day (0.15 | bs/day) maxi mnum
weekl y average. For amonia nitrogen, the
| oadi ng shall be 0.23 kg/day (0.50 | bs/day)
maxi mum nont hly average and 0.34 kg/day (0.75
| bs/ day) maxi mum weekly aver age.

Nort hwest and several surrounding | andowners (petitioners)?®
requested an adjudicatory hearing on the MDE s issuance of the
NPDES di scharge permt to Villa Julie. On 15 May 1992, an appeal
was scheduled with the Ofice of Admnistrative Hearings. On 18
Septenber 1992, a notions hearing was held before ALJ Wagner. On
1 October 1992, she issued an order (i) granting the notion to

dism ss Valleys Planning Council as a petitioner for lack of

16 The petitioners included: Douglas G Carroll, M. and
Ms. Barton S. Mtchell, dark Farm Associ ates, Thomas F. Cbrecht,
M. and Ms. Tinothy M Rodgers, M. and Ms. R chard F. Blue, Jr.,
The Vall eys Planning Council, Inc., R chard B. Buck, Lawence P.
Naylor, 111, and J. Stephen Imrelt.
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standing, (ii) rejecting petitioners' claim that NMDE failed to
conply with Mil. Code Ann., Envir. 8 9-324(c), which requires an
i nformational hearing to be held at |east fifteen days before the
public hearing, (iii) striking the issue of riparian rights of
downstream owners raised by petitioners, (tv) dismssing
petitioners' claimthat they had been harnmed by MDE s receipt of
additional evidence fromVilla Julie after the conclusion of the
public hearing, and (v) reserving a ruling on the standing of other
petitioners until the issuance of her Reconmended Deci si on.

A hearing was conmmenced on 11 January 1993. Dr. F. Pierce
Li naweaver, an expert in environnental and civil engineering, and
Richard D. Klein, an expert in water quality standards, testified
as expert witnesses for the petitioners. On behalf of Villa Julie,
the foll owi ng expert wtnesses testified: Steven Lew s Luckman, as
an expert in stream water quality standards and water quality
monitoring; James Allison, as an expert in water pollution biol ogy;
Frederick Chadsey, as an expert in civil engineering, percolation
tests, soil boring interpretation, soil maps, and identification of
soils; Dr. F. Pierce Linaweaver, as an expert in water quality,
wast e wat er managenent, and waste water treatnent; and Dane Shernan
Bauer, as an expert in water and waste water, issuance of discharge
permts, and federal and state water quality regul ations.

On 23 March 1993, ALJ Wagner issued a Recomrended Deci sion

maki ng the follow ng substantive Concl usions of Law
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Nor t hwest

The proposed permt conplies wth COVAR
Title 26 and Md. Code Ann., Environnent al
Article Title 9.

a. It conplies wth the intermttent
stream regul ation COMAR
26. 08. 02. 05B.

b. It conplies with the Water Quality
St andar ds cont ai ned in COVAR
26. 08. 02. 01-. 03.

C. The pl ans and speci fications

supplied by Applicant conply wth
COVAR 26.08.04.01D(3) and M. Code
Ann., Environnmental Article § 9-325.

d. It conplies with the Basin Water
Qual ity Managenent Pl an as contai ned
in COVAR 26.01. 04. 02A(3) (a).

e. It conplies with the criteria for
I ssuance of di schar ge permts
contai ned in COVAR 26. 08. 04. 02A.

The proposed permt is consistent with
the Baltinore County zoning decision
regardi ng flow.

MDE has no authority in this case to
order an extension of the public sewer to
[Villa Julie College].

It conplies with COVAR 26. 08. 02. 05B(1) as
there are no feasible alternatives to
di scharge into the intermttent stream

a. The use of holding tanks by VJC is
not a feasible alternative to
discharge into the intermttent
stream

b. A spray irrigation systemis not a
feasible alternative to discharge
into the intermttent stream

C. A mound system is not a feasible
alternative to discharge into the
intermttent stream

d. The proposed Easenent Agreenent is
not a feasible alternative to
discharge into the intermttent
stream

and other petitioners filed exceptions

12
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Reconmmended Deci sion on 14 April 1993. A hearing was held on 14
Sept enber 1993 before the Final Decision Maker for the MDE and, on
23 Novenber 1993, he issued a Final Decision and Order directing
that the discharge pernmt be issued.! Northwest appealed to the
Crcuit Court for Baltinore County and, on 7 July 1994, the circuit
court found that the MDE s "decision is supported by conpetent,
material, and substantial evidence and that the decision is not
affected by any error of law " Pursuant to Ml. Rule 7-209, the
circuit court dismssed Northwest's appeal and affirned the MDE' s
Fi nal Decision and Order.

STANDARD OF REVI EW

The Court of Appeals recently stated that "[j]udicial review

of adm nistrative agency action is narrow." United Parcel Serv.,

Inc. v. People's Counsel, 336 MI. 569, 576 (1994). 1In Gtizens for

Rewastico Creek v. Conm ssioners of Hebron, 67 Ml. App. 466, 470,

cert. denied, 307 Md. 260 (1986), this Court explained:

[A] very limted standard of review [is]
applicable to the decisions of adm nistrative
agencies . . . . The adm nistrative decision

wi |l not be disturbed on appeal if substanti al
evi dence supports factual findings and no
error of |aw exists.

St at ed anot her way:

17 The Final Decision and Order rejected as too narrow the
ALJ's recommendation that the MDE, as a matter of |aw, adopt "a
statutory interpretation of COVAR [ 8] 26.08.02.05B(1) that the only
feasible alternative to discharge into an intermttent streamis
the availability of a perennial stream into which the discharge
could be made."
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We have nmade it quite clear that if the issue
before the admnistrative body is "fairly
debatable", that is, that its determ nation
i nvol ved testinony fromwhich a reasonabl e man
could come to different conclusions, the
courts will not substitute their judgnment for
that of the admnistrative body .

Eger v. Stone, 253 M. 533, 542 (1969); accord Enviro-Go

Technol ogi es v. Bockel man, 88 M. App. 323, 329 (citing Harford

County v. MDonough, 74 M. App. 119, 122 (1988)), cert. denied,

325 Md. 94 (1991); Gay v. Anne Arundel County, 73 M. App. 301,

307-09 (1987).

This narrow scope of review is inposed because "[c]ogni zance
must be taken of the agency expertise and the admnistrative
decision therefore carries a presunption of correctness.” (tizens

for Rewastico Creek, 67 Ml. App. at 470. A reviewing court is not

permtted to substitute its judgnent for that of the agency within
this sphere of the agency's range of discretion, absent a purely
| egal issue being involved. |d.

This Court in Secretary of Health & Mntal Hyvaiene .

Crowder, 43 M. App. 276, 281 (1979) (citations omtted), further
explained the rationale for this rule:

State adm nistrative "agencies are created in
or der to perform activities which the
Legi sl ature deens desirable and necessary” to
further the public health, safety, welfare
and noral s.

The powers vested in the courts, by statute or
i nherence, to review adm nistrative deci sions
does not carry with it the right to substitute

14



its fact finding process for that of an
agency.

"Wth these precepts in mnd, the circuit court nust review
the record before the agency and decide whether there was
substanti al evidence before the agency, based on the record as a
whol e, to support the agency's conclusions and final order."

Howard County, 72 M. App. at 35 (citing Peppin v. Wodside

Del i catessen, 67 M. App. 39, 44-45 (1986)).

In reviewing the decision of the circuit court in an appea
froma decision of an admnistrative agency, the role of the Court
of Special Appeals "is essentially to repeat the task of the
circuit court; that is, to be certain the circuit court did not err

inits review" NMrtiner v. Howard Research & Dev. Corp., 83 M.

App. 432, 442 (citations omtted), cert. denied, 321 M. 164

(1990). "This standard of review specifically applies to a final
order of the [MDE] issuing a discharge permt for a

wast ewater treatnent plant." Howard County, 72 M. App. at 35

(citing Gtizens for Rewastico Creek, 67 Ml. App. at 470).

DI SCUSSI ON

l.
Nor t hwest contends that Ml. Code Ann., Envir. 8§ 9-511 (1993
Repl acenent Vol une) and COVAR 8§ 26.08.04.02. A(3)(b) both require
that a NPDES di scharge permt nust conply with the county water and
sewer plan. Therefore, argues Northwest, the MDE erred in issuing

Villa Julie's discharge permt because it "does not conformto the
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approved water and sewer plan of Baltinmore County." Specifically,
Nort hwest argues that the Plan authorizes only a comunity!® waste
water treatnment plant to be constructed on Villa Julie property,
whereas Villa Julie "proposes to construct a multiuse!® sewerage
treatnment plant, which will serve its property exclusively."
Villa Julie, as a threshold issue, suggests that Northwest's
argunent in this regard is barred by Ml. Code Ann., Envir. 8§ 1-
605(d) (1993 Replacenent Volunme & 1994 Supp.). That section
provides that "[a] party may not, in a contested case hearing,
challenge a facility's conpliance with zoning and |and use
requi rements or conformty with a county plan issued under Title 9,
Subtitle 5 of this article.” 1d. W note, however, that Northwest

is not challenging the facility's conpliance with the Plan, but

i nstead chal | enges the discharge permt's conpliance wth the Pl an.

Section 1-605(d) is therefore not applicable in the instant case.
Simlarly, we hold that Ml. Code Ann., Envir. 8§ 9-511 is not
applicable to the case at bar. That section provides that a

sewerage systemcannot be installed or extended unless it conforns

to the county plan or revision or anmendnent of the county plan.

18 A "community sewerage systent is defined as "a publicly
or privately owned sewerage systemthat serves at least 2 lots."
Md. Code Ann., 8 9-501(b) (1993 Repl acenent Vol une).

19 A "multiuse sewerage system' is defined as "a sewerage
systemthat: (1) [s]erves only one lot; (2) [s]erves a nunber of
individuals; (3) [h]as a treatnent capacity of nore than 5,000; (4)
[i]s not publicly owed or operated.” M. Code Ann., Envir. § 9-
501(i) (1993 Repl acenent Vol une).
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Villa Julie, however, is not, at this stage of the proceedi ngs,
seeking a permt to install its waste water treatnent plant. M.
Code Ann., Envir. 8 9-204 (1993 Repl acenent Vol une) governs the
installation permt process for waste water treatnent plants.
Al t hough section 9-511 may require that the installation and/or
extension permt, issued pursuant to section 9-204, conply with the
Plan, it is not applicable to the discharge permt process

contenpl ated by section 9-323 and at issue in the case sub judice.

COMAR § 26.08.04.02. A(3)(b) does, however, directly apply to
the discharge permt process and requires that "the discharge or
proposed discharge . . . [conply] with . . . [t]he approved county
wat er and sewerage plan adopted pursuant to Environnental Article,
Title 9, Subtitle 5 Annotated Code of Maryland." As the MDE has
al ready determned that the discharge fromVilla Julie's proposed
waste water treatnent plant "is consistent with the Baltinore
County Water and Sewer Plan," we need only decide whether there is
substantial evidence in the record to support that determ nation
We hol d that such substantial evidence exists.

The Baltinore County Water and Sewer Plan, as anended by
Resolution 2-91, states that Villa Julie and the Sisters may
"operate a community sewage treatnent plant for the conbined

properties, wth capacity subject to a special exception."?°

20 On 10 July 1990, the Baltinore County Zoni ng Conm ssi oner
determ ned the di scharge capacity of the plant to be 50,000 gal |l ons
per day.
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Nort hwest contends that, because the Sisters "did not join Villa

Julie inits application for a NPDES discharge permt," and because
Villa Julie proposes a nultiuse sewage treatnent plant as opposed
to a community sewage treatnent plant, the permt issued did not
conform to the Pl an. Northwest fails to acknow edge, however
that, although the Sisters did not "join" in Villa Julie's permt
application, the permt application submtted by Villa Julie did
i ncl ude estimated di scharge fromthe Sisters in its calcul ations of
the effluent to be treated by the ultimate facility. Accordingly,
because the terns of the proposed permt were based upon the permt
application and its calculations, it is of no consequence that
Villa Julie and the Sisters were not co-applicants.

W note also that the MDE, in issuing the NPDES discharge
permt, did not nake a determ nation as to whether the discharge
approved in the permt would emanate froma community waste water
treatnment plant or a multiuse waste water treatnent plant, as that
i ssue was not before it. So long as the proposed discharge
confornms with the Plan, and we hold that it does, the MDE need not
determne the propriety of operating a community versus a nultiuse
waste water treatnment plant on Villa Julie's property at the
di scharge permt stage of the process.

Nort hwest al so argues that, because the proposed discharge
specified in the permt application nust be in conpliance with all
applicable requirenents of federal and state |law, see COVAR 8§
26.08.04.02. A(1)(d), the MDE erred in issuing the discharge permt
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to Villa Julie prior to obtaining |local zoning approval for the
installation of Villa Julie's proposed waste water treatnent plant.
Appel | ees, on t he ot her hand, ar gue t hat section
26.08.04.02. A(1)(d) states that the proposed di scharge nust conply
with federal and state law, not with |ocal zoning ordi nances, and
therefore the MDE was correct in issuing the discharge permt
wi t hout | ocal zoning approval.

While section 26.08.04.02.A(1)(d) does not, on its face,
require conpliance with local zoning ordinances, we hold that a
NPDES di scharge permt may be subject to certain applicable |oca
zoni ng ordi nances. This does not nean, however, as Northwest
suggests, that zoning approval for the proposed facility nust be
obtained prior to issuing the discharge permt. The MDE, as in the

case sub judice, may issue the permt subject to |ocal zoning

ordi nances, wthout first satisfying itself that |ocal zoning
approval has been obtained.?® As the MDE properly contenpl ated
conpliance with local zoning ordinances in issuing the NPDES
di scharge permt to Villa Julie, we hold that there was no error in
i ssuing the discharge permt prior to the obtention by Villa Julie

of local zoning approval for the proposed waste water treatnent

pl ant .
.
21 Inits Notice of Final Determination, the MDE noted that,
"[s] houl d zoni ng approval be granted to expand the Col | ege beyond
the flow contenplated in this permt, the permttee will have to

make application to have the permt nodified."
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The MDE has adopted water quality standards to protect the
public health and wel fare, enhance the quality of water, protect
aquatic resources, and serve the purposes of the Federal Act
COMAR 8§ 26.08.02.01. A These water quality standards consist of
two parts: desi gnated uses of the water,? and water quality
criteria to protect the designated uses.®® 1d. § 26.08.02.01.B(1).
I n assigning use designations to each body of water in Maryl and,
the MDE evaluates the biological, chemcal, and physical data
conpiled for the body of water. 1d. § 26.08.02.07. 1In the instant
case, the Jones Falls and its tributaries (including the
intermttent streamat issue) are designated as Use Il waters, and
therefore are subject to the water quality criteria set forth in
COVAR § 26.08.02.03-3.D. In issuing a NPDES discharge permt for
discharge into an intermttent stream the MDE nust ensure that the
effluent limtations set forth in the permt are not |ess stringent
t han: (1) the mninmum national effluent guidelines established

under the Federal Act; (2) those levels necessary to maintain the

22 Desi gnated uses incl ude: Use | (Water Contact
Recreation, and Protection of Aquatic Life); Use |I-P (Water Contact
Recreation, and Protection of Aquatic Life, and Public Water
Supply); Use Il (Shellfish Harvesting Waters); Use IIl (Natural
Trout Waters); Use II1I1-P (Natural Trout Waters and Public Water
Supply); Use IV (Recreational Trout Waters); Use |IV-P (Recreational
Trout Waters and Public Water Supply). COVAR § 26.08.02.02.B; 40
CF.R § 131.10(a) (1994).

23 Water quality criteria specific to designated uses are
set forth in COVMAR § 26.08.02.03-3. See also 40 CF.R § 131.11
(1994). The MDE has adopted only those criteria that are
scientifically defensible. 1d.
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water quality standards of downstream segnents; (3) those |evels
necessary to protect the biological community of the intermttent
stream or (4) those levels necessary to protect public health
COVAR 8§ 26.08.02.05-1.C

Nort hwest argues that the effluent limtations in Villa
Julie's NPDES discharge permt are insufficient to protect the
bi ol ogi cal community of the intermttent stream First, Northwest
suggests, albeit wthout any substantiation, that COVAR §
26.08.01.01 requires that effluent limtations for pollutants,
particularly ammonia, nust be stated in maximumdaily quantitative
[imtations to protect the biological community of the intermttent
streaminto which the effluent will be discharged; Villa Julie's
di scharge permt only provided for maxi num weekly and nonthly
average limtations for BOD,, suspended solids, anmonia nitrogen
and total phosphorous. As noted by appellees, however, COVAR 8§
26.08.01.01 is a definitional section and nowhere requires the NDE
to set maximumdaily quantitative limtations on any pollutants.

Second, Northwest contends that COMAR § 26.08.04.02-1. A(1),
whi ch provides that "[e]ach discharge permt, unless inappropriate,
shall specify average and nmaximum daily quantitative limts, in
terns of weight, for the discharge of pollutants in the authorized
di scharge," also requires the MDE to express ammonia limtations in
maxi mumdaily quantitative [imtations. Northwest, however, failed
to raise this argument before the NMDE Al though M. Klein,
testifying on behalf of Northwest, stated that the amonia limts

21



shoul d be expressed i n maxi mum val ues as opposed to average val ues,
he did not testify that the amonia |imts should be stated in
daily maxinmuns, as allegedly required by COVAR § 26.08.04.02-
1. A(1), as opposed to weekly and nont hly maxi nuns.

It is axiomatic that "a person may not obtain judicial review
of a matter when he or she failed to properly raise the matter

before the admnistrative agency." Heft v. Mryland Raci ng GConmi n,

323 Md. 257, 273-74 (1991). See, e.q., Consuner Protection V.

Consuner Publishing Co., 304 Md. 731, 775 (1985); Prince CGeorge's

Doctors' Hosp. v. Health Servs. Cost Review Commin, 302 M. 193,

226 (1985); Ccala v. Disability Review Bd., 288 M. 254, 261-62

(1980). Therefore, Northwest's argument concerning COVAR 8§
26.08.04.02-1. A(1) was not preserved for our review

Third, Northwest argues that, because the MXE failed to
conduct a special biological assessnent of the intermttent stream
there is "no adequate assurance that the biological conmunity in
the streamw || be protected by the effluent limtations contained
inVilla Julie's permt because the [ MDE] does not know what ani mal
or plant life is present in the stream"™ W are unable to find any
| egal authority, regulation, statute, or otherw se (and Nort hwest
draws our attention to none) that requires the MDE to perform a
separate and discrete biological assessnent of a body of water
before issuing a discharge permt. As explained supra, in
assi gni ng use designations to each body of water in Maryland, the
MDE eval uates the biol ogical, chem cal, and physical data conpil ed
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for the body of water. COVAR § 26.08.02.07. Therefore, in the
instant case, the MDE conpleted its biological assessnent of the
intermttent stream when it designated that body of water (along
with the Jones Falls and its tributaries) as Use IIl. To require
the MDE to perform an additional biological survey before issuing
a discharge permt would be duplicative as well|l as burdensone on
t he NPDES pernmit process.

Fourth, Northwest suggests that, based on the EPA s Anbi ent
Aquatic Life Water Quality Criteria for Amonia (EPA Quidelines), 2
"t he proposed weekly average concentration for ammonia [set forth
in Villa Julie's discharge permt as ammonia nitrogen] is not nore
stringent than those |evels necessary to protect the biologica
comunity in the intermttent stream"™ The EPA Quidelines set one-
hour and four-day average concentrations for amoni a, which the EPA
recommends shoul d not be exceeded any nore than once every three
years. Northwest contends that, under the paraneters set out by
the MDE in Villa Julie's NPDES discharge permt,? the weekly

average concentration for ammonia, i.e., 1.5 ng/l, exceeds the

24 Moreover, pursuant to COVAR § 26.01.02.28.B(2), the
burden of persuasion is on Northwest, and it has provided no
evidence that an additional biological assessnment of the
intermttent stream was necessary.

25 The EPA Guidelines were published pursuant to section
304(a)(1) of the dean Water Act of 1977, 33 U.S.C. 88 1251 et seq.

26 The MDE designed Villa Julie's discharge permit with the
foll ow ng paraneters: average water tenperature - 20 degrees
celsius; permtted range of pH for the discharge - 6.5 to 7.8.
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four-day average concentration for ammonia (for a pH level of 6.5
to 8.75) permtted under the EPA Guidelines, i.e., 1.23 ng/l.?%

Appel | ees, on the other hand, contend that the EPA Guidelines
are national criteria recommendations that are not binding on
Mar yl and. Appel l ees explain that, "[i]n addition to the EPA
[ Gui delines], States may use any other scientifically defensible
gui dance material including the State's own nonitoring and sanpling
data and additional published studies and articles on the effects
of the pollutant."”

The Foreword to the EPA Cuidelines states that the criteria
contained therein were pronulgated as "[g]Juidelines to assist the
States in the nodification of criteria presented in this docunment,
in the devel opnent of water quality standards, and in other water-
rel ated prograns.” Maryland, however, has declined to adopt the
anmonia criteria set forth in the EPA Quidelines. See COVAR 8
26.08.02.03-3. Indeed, Maryland has no water quality standard for
ammoni a. See MiI. Code Ann., Envir. 8 9-314(a) ("[t]he [NMDE] may
adopt rules and regulations that set, for the waters of this State,
water quality standards and effl uent standards"” (enphasis added)).
There is nothing in the statutory provisions or elsewhere that
requires the MDE to set effluent [imtations for amobnia in a NPDES

di scharge permt. |In fact, section 9-314(a) specifically allows

21 These calculations assume a discharge into the
intermttent streamof 1.5 ng/l of ammonia each day for a period of
seven days.
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for the agency to decide against setting such a standard. As

explained in Howard County, supra, "The laws of Miryland do not

require effluent standards for every discharge, nor do they require
the wuse of wevery control strategy to abate the evils of

pol lution."?® Howard County, 72 M. App. at 42.

As explained supra, the MDE' s failure to express ammonia
[imtations in daily maxi muns was not in contravention of state and
federal law. Therefore, we need only determ ne whether there is
substantial evidence in the record to support the MDE s concl usion
that its proposed ammonia limtations, expressed as anmmonia
nitrogen, are sufficient to protect the water quality of the
intermttent stream its biological comunity, and the public
health. W hold that such substantial evidence exists.

Steven Lewi s Luckman, Chief of the Municipal Permts Division
of the MDE, testified as an expert in stream water quality
standards and water quality nonitoring. He opined that the
effluent limtations proposed in Villa Julie's NPDES discharge
permt were sufficient to neet both state and federal guidelines,
to protect the Jones Falls, to protect the biological community of

the intermttent stream and to protect the public health.

28 MDE cal cul ated ammnia limtations for the Villa Julie
permt to ensure that the ammonia in the effluent would not cause
the intermttent streamto exceed its dissolved oxygen criteria,
which is expressly set out in COVAR § 26.08.02.03-3.0(2). IVDE
determ ned that ammoni a concentration should be limted to 1.0 ng/|
(indicated as Nin the permt) as a nonthly average in order to
mai ntain the dissolved oxygen in the intermttent stream at 6.0

mg/ | .
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Dr. F. Pierce Linaweaver opined that the effluent limtations
in the proposed permt were sufficient to protect the biologica
community in the intermttent streamand to maintain water quality
standards in the Jones Falls. He also testified that Villa Julie's
proposed waste water treatnment plant would be able to neet those
[imtations.

Only Richard D. Klein, a technician with the Departnent of
Nat ural Resources, testified that "the amonia level [in Villa
Julie's discharge permt] is set too high to protect the biological
community of the intermttent stream and the biol ogical conmunity
of the Jones Falls." These assunptions, however, were based upon
the calculations set forth in the EPA Qi delines. M. Klein
acknow edged that if the MDE |owered the pH levels (i.e., nore
acidic) in the effluent limtations, "that would reduce the
potential inpact of the ammonia upon the intermttent stream"™ In
fact, Villa Julie and the MDE agreed to anmend the pH standard from
6.5 - 8.71to0 6.5 - 7.8. See supra note 26.

Notwi t hstanding M. Klein's equivocal opinion to the contrary,
the testinony of Dr. Linaweaver and M. Luckman provided
substantial evidence for the MDE s conclusion that the effluent
limtations set forth in Villa Julie's permt are sufficient to
mai ntain the water quality standards of the intermttent stream
protect its biological comunity, and protect the public health.
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Pursuant to COVAR 8§ 26.08.02.05-1.A,  "[d]ischarges to
intermttent streans are not permtted when feasible alternatives

are available.” Northwest argues that, in the case sub judice,

hol ding tanks and spray irrigation were available as feasible
alternatives to the discharge from Villa Julie's proposed waste
water treatment plant into the intermttent stream Therefore
contends Northwest, the MDE erred in issuing the NPDES discharge
permt to Villa Julie. As the question of whether feasible
alternatives to Villa Julie's proposed discharge into the
intermttent streamwas a question of fact before the MDE, we need
only determne whether the ME s conclusion that no feasible
alternatives existed is supported by substantial evidence in the
record. W hold that such substantial evidence exists.

M. Bauer stated that Villa Julie's septic systemhad failed
and that the use of an intermttent streamfor discharge of treated
waste water was a choice of last resort. M. Bauer explained that
Villa Julie's current waste renoval procedure, nanely the "punp and
haul " nmethod, is not a long-term solution for waste water problens
because it is problematic and cost prohibitive.

George Neff, as spokesman for Baltinore County with respect to
t he proposed waste water treatnment plant at Villa Julie, confirnmed
that the use of holding tanks and the hauling of excess discharge
is a tenmporary and short-term solution to Villa Julie's failed
septic system In addition, M. Neff testified that Baltinore
County does not authorize "punp and haul" as a permanent or |ong-
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termsolution to the disposal of waste water
Furthernore, COVAR 8§ 26.04.02.03.B expressly prohibits the use

of holding tanks at Villa Julie. That section provides, in
pertinent part:

Hol di ng tanks may be used to resol ve existing

on-site sewage disposal failures when the

community sewer facilities are not avail able

or on-site repair is not possible. They may

not be permtted to serve new construction or

for the purpose of adding capacity to an

exi sting disposal system in order to

accommodat e a change in property use.
Villa Julie is currently seeking a special exception to accommpdat e
its anticipated expansion, including the construction of a new
academc building and a private waste water treatnent plant.
(Villa Julie is currently a lawful nonconformng use in the RC 2
zone.) As COVAR 8§ 26.04.02.03.B expressly prohibits the use of
hol ding tanks "to serve new construction or for the purpose of
addi ng capacity to an existing disposal system in order to
accommodate a change in property use,” the MDE could not have
concl uded that the proposed use of hol ding tanks coul d have been a
feasible alternative to Villa Julie's proposed discharge into the
intermttent stream

A spray irrigation systemwas also rejected by the MDE as a

feasible alternative to Villa Julie's proposed discharge into the
intermttent stream M. Bauer testified that spray irrigation

woul d require a substantial |agoon so that storage capacity woul d

exi st during inclenent weather and other tinmes when spraying would
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be inpracticable. He explained that the size of the storage | agoon
for Villa Julie would have to be approxinmately two acres wide in
area and approximately five feet deep. In addition, Villa Julie
woul d have to provide an adequate buffer zone fromthe irrigation
and |agoon areas to protect its students. Finally, it was
estimated that spray irrigation would only be able to accomnmopdate
a maxi mum of 27,000 gall ons of waste water per day, whereas Villa
Julie currently generated between 27,000 and 30,000 gallons per
day.?® M. Bauer concluded that spray irrigation was not a feasible
alternative to discharge into the intermttent stream
The only evidence offered by Northwest to support its
contention that spray irrigation was a feasible alternative to the
proposed di scharge into the intermttent streamwas a letter from
Dr. Ching-Tzone Tien, Division of Residential Sanitation, to J.
James Dieter, Baltinmore County Departnment of Environnenta
Protection and Resource Managenent. In that letter, Dr. Tien
identified an area "with potential for spray irrigation" estimated
at 10.2 acres. Dr. Tien concluded, however, as foll ows:
In sunmary  of the feasibility of
enpl oying spray irrigation for this facility,
the area identified with potential for spray
irrigation is estimated at 10.2 acres. The
capacity of this area is estimted at 26, 600
gpd using our recomended 1"/week application
rate and 6-day storage tine. This 26,600 gpd

capacity is well below the estimated flow
vol une of 42,000 gpd to be used for designing

29 In addition, Villa Julie has received zoni ng approval for
di scharge capacity up to 50,000 gallons per day.
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sewage treatnent and di sposal for the existing
Villa Julie College facilities.

It appears, therefore, that even Dr. Tien acknow edged that spray
irrigation would not be a feasible alternative, as its "capacity is
wel |l below the estimated flow volune . . . to be used for designing
sewage treatnent and disposal for the existing Villa Julie College
facilities."

In light of the testinmony of M. Bauer and M. Neff, and the
conclusions of Dr. Tien, we hold that there was substanti al
evidence to support the MDE s conclusion that holding tanks and
spray irrigation were not feasible alternatives to Villa Julie's
proposed di scharge into the intermttent stream

V.

COMAR 8 26.08.04.02.A(1)(d) provides that the "proposed

di scharge specified in the application . . . will be in conpliance
with all applicable requirenents of . . . Federal and State | aw or
regulation.” Northwest argues that, because Villa Julie's proposed

di scharge into the intermttent stream "violates Northwest's
private property interests and riparian rights," it does not conply
with all applicable requirenents of state | aw and regul ati on. See
id.

Appel | ees, as a threshold issue, suggest that Northwest has
failed to preserve this argunent for our review Appellees contend

t hat, because Northwest failed to file exceptions to ALJ Wagner's

grant of appellees' notion to dismss the riparian rights issue,
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Nort hwest "failed to exhaust its admnistrative renedies as to this
issue.” The record indicates the contrary.

In a letter to Timmerman T. Daugherty, Esquire, Director of
the Ofice of Coomunity Assistance, MDE, dated 14 April 1993 and
captioned "Exceptions to Proposed Decision,”™ Mchael J. Collins,
Esquire, counsel for Northwest, stated, "The proposed discharge
fromthe plant is a violation of Northwest Land's riparian rights."
| ndeed, the circuit court specifically commented, w thout objection
from appel | ees' counsel,* on Northwest's riparian rights claim

| will comment for the record, M. Collins
argued in his brief and, again reiterated
today, the issue of the riparian's [sic]
rights issue. That issue is not foreclosed by
the decision of the Court today but certainly
can be entertained and, in a correct forum of
this Court, which is not this case.

Not wi t hst andi ng appel | ees' protestations to the contrary, it
is clear that Northwest excepted to ALJ Wagner's dism ssal of its
riparian rights claim and carried forward that argunent to the
circuit court, thereby exhausting its admnistrative renedies. The
i ssue was therefore properly preserved for our review

As to the nerits of Northwest's claim however, we agree with

the circuit court and are persuaded by a decision of the M ssour

Court of Appeals, Qurdt v. Mssouri Cean Water Commin, 586 S. W 2d

30 To the extent appellees' maintain that, notw thstandi ng
the circuit court's pronouncenent, the riparian rights clai mwas
wai ved by Northwest's failure to raise it before the MDE, we note
that appellees' failed to raise such a waiver argunent before the
circuit court, and therefore may be perceived to have waived their
wai ver argunent.
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58 (Mb. Q. App. 1979), which simlarly rejected an attenpt by
adj acent | andowners to interject a riparian rights claiminto a
di scharge permt proceeding. In that case, the discharger applied
to the Mssouri O ean Water Comm ssion (Comm ssion) for a permt to
di scharge its treated effluent froma purification |lagoon into a
surface watercourse on the discharger's property. The watercourse
continued fromthe discharger's property into a pond on adjacent
| andowners' property. The adjacent |andowners challenged the
permt, arguing that its riparian rights were violated by the flow
of the discharged water onto its property.

The Conmm ssion refused to consider the riparian rights claim
in the discharge permt proceeding, and the Mssouri Court of
Appeal s agreed. The Court expl ai ned:

The statutory provisions of the M ssour

Cl ean Water Law do not explicitly grant the
Comm ssion the power to determne riparian
rights. Mor eover, these provisions do not
inpliedly grant this power. For exanple, a
clarification of the respective rights and
duties of a l|agoon owner and an adjacent
property owner would not affect, and, thus
could not facilitate the Comm ssion's required
determ nati on of whether the discharged water
meets the statutorily defined effluent
limtations and water quality standards.
Furthernore, determnation of the riparian
rights of individual [|andowners would not
reveal what inpact the discharge woul d have on
water quality and, thus, could not serve to
insure mnimum water quality degradation in
this state.

Ld. at 60.

The Court recogni zed, however, that the adjacent |andowners
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existing rights, including their riparian rights, are not abridged
by the issuance of a permt, as indicated in Mb. Rev. Stat. 8§

204. 131 (1973).3% CQurdt, 586 S.W2d at 60. The Court held that the

adj acent | andowners "m sconceive the legal effect of the clean
water permt. This permt nerely reflects full conpliance with the
cl ean water standards inposed by the Mssouri Cean Water Law. "
Id. If a discharger is indeed violating adjacent |andowners
riparian rights, that discharger is not absolved fromliability by
its clean water permt. 1d. The proper forumfor the |andowners

action, however, is the courts, and not an adm ni strative di scharge

permt proceeding. 1d.
The MDE, simlar to the Commssion in Curdt, 1is an
adm ni strative agency char ged W th managi ng, i nprovi ng,

controlling, and conserving the waters of Maryland. See Howard

County, 72 Md. App. at 23. Like other admnistrative agencies, the
MDE has only those powers that the |legislature has expressly or

inpliedly conferred. Mayor & Alderman of the Cty of Annapolis v.

Annapolis Waterfront Co., 284 M. 383, 394 (1979); Dal Maso v.

31 Section 204. 131 provi des:

Not hing in sections 204.006 to 204. 141 alters
or abridges any right of action now or
hereafter existing in law or equity civil or
crimnal, nor is any provision of sections
204.006 to 204.141 construed as prohibiting
any person, as a riparian owner or otherw se,
from exercising his rights to suppress
nui sances

Mb. Rev. Stat. § 204.141 (1973).
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Board of County Commirs, 182 M. 200, 205 (1943). The MDE is

neither expressly nor inpliedly authorized to determne the rights
of individual property owers. See MI. Code Ann., Envir. 8§ 9-302,
9-324. As in Qurdt, specific recognition that Northwest's existing
riparian rights are not abridged by the issuance of a discharge
permt is found in Ml. Code Ann., Envir. 8 9-303 (1993 Repl acenent
Vol une). That section provides: "This subtitle does not take away
the right of any person, as a riparian owner or otherwise, in
equity, at common law, or under statutory law to suppress a
nui sance or abate pollution.” 1d.

Thus, if Villa Julie's proposed discharge indeed does,
sonetinme in the future, violate Northwest's riparian rights, Villa
Julie is not absolved from liability by its discharge permt.
Northwest's relief, if any, is in the courts. Consequently, the
MDE had no authority to entertain, and properly refused to
consider, this private dispute raised by Northwest, a third party

to the permt proceeding. Cf. Maryland Action for Foster Children,

Inc. v. State, 279 M. 133, 138-139 (1977) (mandamus wll not lie

to control the exercise of discretion by a public official); den

Burni e | nprovenent Ass'n v. State Appeal Bd., 213 M. 407, 411-12

(1957) (sane).
Interestingly, Northwest concedes in its reply brief that the
MDE "does not have the authority to resolve riparian rights
issues." It clains, however, that the MDE "is required under COVAR
8§ 26.08.04.02. A(1)(d) to determne that the discharge wll conply
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with applicable State and federal law," and the MDE' s failure to
consider the riparian rights of Northwest and others was "arbitrary
and capricious.”" W are unable to discern a neaningful difference
between Northwest's claimin its brief (that because Villa Julie's
proposed discharge into the intermttent stream "violates
Northwest's private property interests and riparian rights," the
proposed discharge specified in the application does not conply
with all applicable requirenents of state |law and regul ati on) and
its apparently refined argunent in its reply brief (that the ME
must consider the riparian rights of Villa Julie's downstream
nei ghbors to determ ne whet her the proposed di scharge conplies with
state law and regul ations). In order for the MDE to determ ne
under Northwest's theory, whether the proposed di scharge conplies
wth state law and regulations, it nust nmake an independent
determ nation as to whether the proposed discharge wll violate
Northwest's riparian rights. As we hold supra, the MDE is not
vested with the authority to make such a determ nation and,
therefore, the riparian rights of adjacent |andowners are not
applicable regulatory or |legal considerations in determning
whet her the proposed discharge conplies with federal or state | aw
or regul ations under COVAR § 26.08.04.02. A(1)(d).
V.
Finally, Northwest contends that Ml. Code Ann., Envir. 8§ 9-222

(1993 Repl acenent Vol une) gives "the MDE authority to correct a
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failing sewage system by ordering a County, such as Baltinore
County in this case, to extend public sewer to correct a failing
sewerage system which "[c]auses a condition by which any of the
waters of this state are being polluted or could becone polluted in
a way that is dangerous to health or is a nuisance.'" As Villa
Julie's septic systemhas failed, Northwest contends that, of the
27,000 gallons per day of sewerage currently generated by Villa
Julie, approxinmately 19,000% gallons per day is flowing directly
into the water table; the other 8000 gallons per day is haul ed away
by truck. Therefore, concludes Northwest, "Villa Julie is
pol luting the waters of the State in a way that is ~dangerous to
health and [is] a nuisance.'" Appellees, on the other hand, argue
that section 9-222 is discretionary, and the "ME cannot be
required to order Baltinore County to extend the public sewer in
this case.”
Section 9-222(a) provides:

(a) Findings by Secretary that justify
order.--The Secretary may issue an order under
subsection (b) of this section, if, after
i nvestigation, the Secretary determ nes that
the absence or inconpleteness of a public
wat er supply system public sewerage system
or refuse disposal system in a county,

muni ci pal cor poration, sanitary district,
subdi vision, or locality:

32 Al t hough Northwest clainms inits brief that approxi mately
20,000 gallons per day of untreated waste water is currently
flowng into the water table at Villa Julie, our reconciliation of
the nunbers suggests that Villa Julie is currently generating
approxi mately 27,000 gall ons per day of waste water and is hauling
away approxi mately 8000 gal |l ons per day: 27,000 - 8000 = 19, 000.
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(1) |Is sufficiently prejudicial to
the health or confort of that or any other
county, muni ci pal cor porati on, sanitary
district, subdivision, or locality; or
(2) Causes a condition by which any
of the waters of this State are being polluted
or could becone polluted in a way that is
dangerous to health or is a nuisance.
ld. "This grant of authority is independent of MDE s authority to
i ssue permts and enables MDE to nove i mmedi ately when necessary to
protect the public interest in a healthful environnent."” 78 Op.
Att'y Gen. 273, 278 (8 Novenber 1993). An order under this section
must be based on a finding that the absence or inconpl eteness of a
public sewerage systemis sufficiently prejudicial to the health or
confort of the county, or causes a condition by which waters of
Maryl and are polluted in a way that is dangerous to health or is a
nui sance.

In the case sub judice, there is no evidence in the record

indicating that the absence of a public sewerage systemat Villa
Julie creates a nuisance or nenace to health, or any danger of
wat er pollution. Al though Northwest baldly asserts in its brief
t hat approxi mately 19,000 gall ons per day of untreated waste water
is flowwng directly into the water table at Villa Julie, it points
to no evidence in the record, and we are unable to find any, that
such pollution is occurring. There is also no evidence in the
record that MES or the MDE, in their environnmental studies of the
Villa Julie sewage problem found the level of pollution or the

health dangers alleged by Northwest to exist at Villa Julie.
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Accordingly, the MDE cannot be found to have abused its discretion
by not making such findings and not ordering the extension of a

public sewerage systemto Villa Julie. Accord Wncanp Partnership

v. Anne Arundel County, 458 F. Supp. 1009, 1022-23 (D. M. 1978)

(interpreting the predecessor statute to section 9-222); cf. 78 Op.
Att'y Gen. at 278 ("Attorney Ceneral's Ofice cannot second-guess
techni cal judgnents nade by MDE, which has the presuned expertise

to make the judgnment called for EN 8§ 9-222(a)); see generally 76

Op. Att'y Gen. 11 (23 January 1991).

JUDGVENT  AFFI RMED
CoSTS TO PAID BY
APPELLANTS.
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