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Thi s appeal arises froma wongful discharge action brought
by Karen Bauries King, appellant, in the Grcuit Court for
Mont gonery County, against her former enployer, Marriott
I nternational, Incorporated, appellee.! Appellant contends that
she was term nated fromher position in appellee s enployee
benefits departnment because she voiced objections to her co-
wor kers and supervi sor about the proposed transfer of funds from
an enpl oyee Medical Plan (“Medical Plan or Plan”), qualified
under ERISA, %2 to a general corporate account.

The circuit court entered summary judgnent in favor of
appel l ee on the grounds that (1) there is no viable wongful
di scharge action under State | aw because term nation of
appel lant’ s enploynment did not violate a clear nandate of public
policy; and (2) appellant’s State law claimis preenpted by ERI SA
section 514(a). 29 U S.C. 8§ 1144(a). Appellant argues that
t hese concl usi ons were erroneous.

W affirmthe judgnment of the circuit court on the ground
that appellant failed to identify a sufficiently conpelling
public policy violated by the actions of appellee. In |ight of
this conclusion, there is no State law claimto be preenpted, and
thus, no need to determ ne whether the doctrine of preenption

applies.

The conplicated procedural history of this case is revi ewed
bel ow.

The Enpl oynent Retirenment |ncone Security Act of 1974, 29
U S.C 8§ 1001, et. seqg. (1999).



FACTUAL BACKGROUND

For approximately ten years prior to her term nation on
March 22, 2002, appellant had been enpl oyed in various positions
i n appel |l ee’ s enpl oyee benefits departnment. |In July 1998, Karl
| . Fredericks (“M. Fredericks”) becane Senior Vice President for
Compensati on and Benefits. Appellant, as Director of Benefit
Qperations, reported to him as did Ms. Maureen Brookbank (“Ms.
Br ookbank”), Vice President of Benefits Planning & Retirenent
Pl ans, and Ms. Sandra Kingsley (“Ms. Kingley”), Controller. 1In
| ate 1998 or early 1999, appellant |earned that M. Fredericks
and the corporate accounting departnent planned to transfer funds
froman enpl oyee Medical Plan reserve account to a general
corporate account. Appellant, M. Brookbank, and Ms. Kingsley
objected to the proposed transfer. Their objections were
comuni cated to M. Fredericks. Apparently, no funds were
transferred at that tine.

In the sumer of 1999, M. Fredericks reorgani zed the
enpl oyee benefits departnment. As part of that reorgani zation,
Ms. Kingsley voluntarily term nated her enploynent with appell ee.
Additionally, on Septenber 11, 1999, M. Fredericks pronoted
appellant to Vice President of Benefit Resources, which included
responsibility for enployee benefits accounting. During the
reorgani zation, M. Fredericks al so changed the duties and

responsibilities of Ms. Brookbank.



In the fall of 1999, appellant |earned that the proposal to
transfer funds fromthe benefits Plan was again being di scussed.
From Cct ober to Decenber, 1999, appellant voiced her objections,
verbally and by e-mail, to M. Fredericks and to appellee’ s in-
house counsel in charge of enployee benefits and conpensation
I ssues, M. Edward Rosic (“M. Rosic”). Appellant believed that
t he proposed transfer constituted the “illegal” use of Plan
assets for corporate purposes. Transfer of the funds, she
asserted, would also result in fewer “prem um holidays” or

“benefits bonuses,” which enabled Plan participants to not pay
premiuns for a certain period of tinme, during which the cost of
their benefits would be paid with Pl an assets.

On Decenber 10, 1999, M. Fredericks presented appellant and
Ms. Brookbank with menoranda indicating that their job
performance was unsatisfactory.® The menoranda referenced an
inability by the addressees to work together and indicated that,
absent i mmedi ate substanti al change, adverse enpl oynent actions
woul d be taken.

Near the end of 1999, appellee transferred approxi nately

$7.3 mllion fromthe Medical Plan reserve account, regarded by

i n-house counsel as non-Pl an assets and “excess reserves,” to a

3The nenoranda principally addressed a “feud” between
appel  ant and Ms. Brookbank that stenmmed fromthe division of
duties and responsibilities after the departnental reorganization
in the fall of 1999.
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general corporate reserve account. Appellant did not have any
pri or knowl edge of the transfer, did not approve the transfer,
and did not participate in any way in the transfer of funds.

In early 2000, appellant heard that appellee proposed to
utilize an additional sum of noney fromthe Medical Plan reserve
account to pay for consulting costs unrelated to the Pl an.

Agai n, appellant objected verbally and through e-mail to M.
Fr ederi cks.

On March 21, 2000, M. Fredericks term nated Ms. Brookbank’s
enpl oynent. On March 22, 2000, he term nated appellant’s
enploynent. M. Fredericks stated he term nated the enpl oynent
of both persons because of their inability to get along with each
other and with the staff.

PROCEDURAL HISTORY

On March 21, 2001, appellant filed a conplaint in the
Circuit Court for Montgomery County agai nst appellee and M.
Fredericks, collectively the “defendants,” all egi ng w ongf ul
di scharge and defamati on. Defendants renoved the case to the
United States District Court for the District of Mryl and,
asserting federal question jurisdiction. Appellant noved to
remand the case. The federal district court denied the notion on

the grounds that appellant’s allegations stated a cause of action



under ERI SA, and thus, the state law clainms were conpletely

preenpted by ERI SA section 514. 29 U.S.C. § 1132(a).*

“Under ordinary conflict preenption, state | aws that
conflict with federal |aws are preenpted, and preenption is
asserted as a federal defense to the plaintiff's suit.
Darcangel o v. Verizon Conmunications, Inc., 292 F.3d 181, 187-88
(4th Cir. 2002). Because preenption arises as a defense, it does
not appear in the plaintiff’s well-pleaded conplaint. |d.
(citing Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 63
(1987). O dinary preenption also does not justify renpval to a
federal court because the issues in the case do not “arise under”
federal law as required by 28 U. S.C. § 1331. See King v.
Marriott International, Inc., 337 F.3d 421, 424-25 (4th G
2003). Thus, when ordinary preenption is asserted as a defense
to a State law claim the State claimis not converted into a
federal claim and there is no federal question giving rise to
removal jurisdiction

In the case of conplete preenption, also called field
preenption, Congress "so conpletely pre-enpt[s] a particular area
that any civil conplaint raising this select group of clains is
necessarily federal in character.” Taylor, 481 U S. at 63-64.
When Congress intends the federal cause of action to be the
exclusive renedy for the type of claimbrought by a plaintiff,
the federal statute conpletely sweeps away state |aw,
transformng the suit into a federal action that can be brought
originally in, or renoved to, federal court. See King, 337 F.3d
at 425; Beneficial National Bank v. Anderson, 539 U S 1, 2
(2003); Taylor, 481 U S. at 63. The doctrine of conplete
preenption serves as a corollary to the well -pl eaded conpl ai nt
rul e because the State clains in the conplaint are converted
into federal clainms, the federal clains appear on the face of the
conplaint. Taylor, 481 U S. at 63-65.

Wien a plaintiff brings a State law claimthat is conpletely
preenpted by a federal statute, the court “should not dismss the
claimas preenpted, but should treat it as a federal claim...”
King, 337 F.3d at 425 (quoting Darcangelo, 292 F.3d at 195).
Courts have found that ERI SA does conpletely preenpt many State
law clainms. King, 337 F.3d at 425. Thus, when a conpl ai nt
contains State law clains that fit within the scope of ERISA's §
502 civil enforcenent provision, those clains are converted into
federal clains, and the action can be renoved to federal court.
In this case, however, the Fourth Crcuit Court of Appeals
specifically found that appellant’s clains were not conpletely

(continued...)
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Appel l ant filed an anmended conplaint, which included a claim
for wongful discharge under State |aw, but al so contained
addi tional counts, including an alleged violation of ERI SA
section 510.° 29 U.S.C. 8 1140. Defendants filed a notion to
di sm ss the anmended conplaint. |In denying defendants’ notion to
dismss, the federal district court revisited the question of
whet her appell ant’s wongful discharge claimwas conpletely
preenpted by ERI SA. The federal district deferred deciding the
issue until after discovery.

Subsequent to discovery, defendants filed a notion for
summary judgnent. Defendants’ notion was granted. Wth respect
to the counts alleging wongful discharge and a viol ation of
ERI SA, the court granted defendants’ notion on the ground that
there was no evidence to establish causation between appel |l ants’
objections to the transfer of funds and term nati on of her

enpl oynent .

(...continued)
preenpted by ERISA. 1d. at 426-428.

*The counts were (1) wongful discharge in violation of
ERI SA section 510; (2) sex discrimnation in termnating
enploynment in violation of Title V;(3) sex discrimnation in
wages in violation of Title VII; (4) violation of the federal
Equal Pay Act; (5) sex discrimnation in term nating enpl oynent
in violation of the Montgonery County Code; (6) sex
discrimnation in wages in violation of the Montgonery County
Code; (7) violation of the Maryland Equal Pay Act; (8) w ongful
di scharge; (9) breach of inplied contract; and, (10) defamation.
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Appel | ant appealed to the United States Court of Appeals for
the Fourth Circuit, contending that the federal district court
erred by concluding that her wongful discharge clai mwas
conpl etely preenpted by ERI SA section 514, 29 U.S.C. § 1144 and,
t hus, by denying her notion to remand. The Fourth G rcuit agreed
wi th appellant and vacated the federal district court’s decision,
hol ding (1) that ERI SA does not provide a cause of action,
assumng the truth of appellant’s assertions, and as a
consequence, (2) that appellant’s State | aw wongful discharge
claimwas not conpletely preenpted. The Fourth G rcuit expressly
did not rule on whether the claimwas subject to ordinary
preenption under ERI SA section 514. 29 U S. C. § 1144.

The case was remanded to the G rcuit Court for Montgonery
County. On Novenber 14, 2002, appellant filed an anended
conplaint, the one before us, in which she alleged only a State
| aw wrongf ul di scharge clai magai nst appellee. The circuit court
entered summary judgnment in favor of appellee on the grounds that
(1) the wongful discharge claimwas not viable under State | aw
because no specific mandate of public policy was violated and (2)
t he wongful discharge claimwas preenpted by ERI SA section
514(a). 29 U.S.C. § 1144(a). Appellant noted a tinmely appeal to

this Court.



STANDARD OF REVIEW
This case cones to us on a notion for summary judgnent, and
our review shall be de novo. Wether appellant has satisfied her
burden of proving that her termnation violated a conpelling

mandat e of public policy, is a question of law. See Woley V.

Sears Roebuck, 370 Md. 38, 48 (2002) (citing Register of WIIs

for Balt. County v. Arrowsmith, 365 Ml. 237, 249 (2001); Watson

V. People Security Life Ins. Co., 322 Ml. 467, 478 (1991)). If

appellant failed to state a clai mupon which relief can be
granted, then it was appropriate for the trial court to grant
summary judgnent in favor of appellee. As appellant was the non-
novi ng party below, we shall assune the truth of appellant’s
factual assertions and view the evidence in the |ight npst

favorable to her. See VWoley, 370 MI. at 46.

DISCUSSION

Wrongful Discharge Generally

An at will enployee, such as appellant, has an enpl oynent
contract of infinite duration which is term nable for any reason

by either party. See Suburban Hosp. v. Dw ggins, 324 M. 294,

303 (1991); Adler v. Anerican Standard Corp., 291 Md. 31, 35

(1981); Bagwell v. Peninsula Regional Medical Center, 106 M.

App. 470, 494-95 (1995), cert. denied, 341 Md. 172 (1996)

(citations omtted). As the Court of Appeals recently

reaf firned,



In the at-wi |l enploynent context, we have
held that a jury may not review any aspect of
the enpl oyer’s decision to ternminate and t hat
t he enpl oyer may, absent a contravening
public policy term nate an enpl oyer [sic] for
any reason, even a reason that is arbitrary,
capricious, or fundanentally unfair.

Towson University v. Conte, Ml. _ , 2004 W 2599598, *7

(Md. 2004) (filed Nov. 17, 2004). The tort of wongful discharge
is a narrow exception to this well-established principle. See

Adler, 291 Ml. at 35; see also Ewing v. Koppers Co. Inc., 312 M.

45, 49 (1988)(holding that the tort of wongful discharge is also
avai l abl e to contractual enployees).

In order to establish wongful discharge, the enpl oyee nust
prove by a preponderance of the evidence, that (1) she was
di scharged; (2) her discharge violated a clear nandate of public
policy; and, (3) there is a nexus between the enpl oyee’ s conduct

and the enpl oyer’s decision to fire the enployee. See Wol ey,

370 Md. at 50-51; Shapiro v. Massengill, 105 Md. App. 743, 764

(1995), cert. denied, 341 Ml. 28 (1995) (citing Leese V.

Balti nore County, 64 M. App. 442, 468 (1985), cert. denied, 305

Ml. 106 (1985)).

Viewing the facts in the Iight nost favorable to appell ant,
she was fired because she voiced objections to co-enpl oyees and
supervi sors, as described above. Appellant alleges that she
obj ected to the proposed funds transfer because she suspected the

transfer would constitute a breach of fiduciary duties owed to



Medi cal Pl an participants. Because the circuit court reached its
concl usi on based upon its determ nation that appellant failed to
identify a clear mandate of public policy that was viol ated by
her termnation, we shall focus on this issue in our analysis.

Public Policy Element of Wrongful Discharge Action

A public policy is a “principle of the | aw which hol ds that
no subject can lawfully do that which has a tendency to be
injurious to the public or against the public good.” Adler, 291
Md. at 45. Maryland courts have found a violation of a clear
mandat e of public policy only under very limted circunstances:
where an enpl oyee has been fired for refusing to violate the | aw
or the legal rights of a third party,® and where an enpl oyee has

been term nated for exercising a specific legal right or duty.’

® See Kessler v. Equity Managenent, Inc., 82 M. App. 577
(1990) (hol di ng that enpl oyee could not be fired for refusal to
commt the tort of invasion of privacy).

'See Insignia Residential Corp. v. Ashton, 359 Mi. 560
(2000) (finding a cause of action for enployee who was term nated
after refusing to acquiesce in “quid pro quo” sexual harassnent);
Mol esworth v. Brandon, 341 M. 621 (1996) (applying public policy
defined by statute even though the statute did not apply to
plaintiff’s enpl oyer who had | ess than 15 enpl oyees); Watson v.
People Sec. Life Ins. Co., 322 Md. 467 (1991) (deciding that
enpl oyee coul d not be fired for seeking | egal redress from co-
wor ker for sexual -harassnent); Ew ng, 312 M. 45 (1988)

(concl uding that enployee could not be fired for filing worker’s
conpensation claim; De Bleecker v. Mntgonery County, 292 M.
498 (1982) (deciding that wongful discharge action will lie for
term nating an enpl oyee for exercising his First Amendnent
rights); Bleich v. Florence Crittenton Servs. of Baltinmore, Inc.,
98 Md. App. 123 (1993) (permtting a wongful discharge claimfor
enpl oyee fired after fulfilling a statutory duty to report child
(conti nued. . .)
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Odinarily, as the case law illustrates, the public policy nust
be reasonably discernible fromstatutory or constitutiona

mandat es.® Maryland courts have stated that in order for a

(...continued)
abuse or neglect); Mniodis v. Cook, 64 MI. App. 1 (1985), cert.
denied, 304 Md. 631 (1985) (finding a viable cause of action
where enpl oyee was fired for his refusal to take a |lie detector
test); see also Porterfield v. Mascari 11, Inc., 374 M. 402
(2003) (deciding that the right to seek counsel for matters
related to one’s enploynment was not a sufficiently established
public policy to support a wongful discharge claim; Woley, 370
Mi. 38 (2002) (declining to find a sufficiently conpelling public
policy to protect an enpl oyee who nmade internal reports of
corporate wongdoing, instead of reporting the illegal activities
to the proper authorities); MIlton v. IIT Research Inst., 138
F.3d 519 (4th G r. 1987)(hol ding that expressing concerns over
conpany’s al |l eged abuse of tax exenpt status to supervisors and
board of directors was not protected activity under Maryland’' s
wrongful discharge jurisprudence); Adler v. Anerican Standard
Corp., 830 F.2d 1303 (4th Gr. 1987) (concluding that the
di scharge of an enpl oyee based on his intention to revea
supervisory illegalities to higher corporate officers did not
vi ol ate public policy).

8Publ i ¢ policy mandates supporting w ongful discharge clains
have been found in both Maryl and and federal statutes,
regul ations, and to the extent consistent, the comon | aw.
Porterfield, 374 Md. at 422-28; Woley, 370 Ml. at 53-56; see
Ashton, 359 Md. at 573 (Md. Code Art. 27 8 15 (repeal ed 2001));
Mol esworth, 341 Md. at 630-637 (Ml Code, Art. 49B § 14 (Fair
Enpl oynment Practices Act)); Watson, 322 Md. at 482 (M. Code
(1957, 1987 Repl. Vol., 1990 Cum Supp.) Art. 27, 8§ 464C); Ewi ng,
312 Md. at 48, 50 (Maryland Code (1957, 1982 Repl. Vol.) Article
101, 88 39A(now Labor and Enpl oynent & 9-1105)); Bleich, 98 M.
App. at 135 (Md. Code 88 5-502(b), 5-702(1), 5-704(a) of the
Fam |y Law Article); Kessler, 82 MI. App. at 586, 587 n. 2 (M.
Code, Art. 101, 8§ 39A(a); Mntgomery County Code 88 29-26(q); M.
Code 88 8-301 through 8-332, 8-401. of the Real Property
Article); Mniodis, 64 Ml. App. at 10 (Md. Code (1957) Art. 100,
8§ 95); see also Porterfield, 374 Md. at 433 (Md. Code (1957, 2000
Repl. Vol.), Art. 10, § 45B); Woley, 370 Md. at PC (Ml. Code
Art. 27, 88 760- 762 (now Crim Law 88 9-301 to 9-304)).

(conti nued. . .)
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public policy to be considered sufficiently established to form
the basis of a wongful discharge action,

there nust be a preexisting, unanbi guous, and
particul ari zed pronouncenent, by
constitution, enactnent, or prior judicial
deci sion, directing, prohibiting, or
protecting the conduct in question so as to
make the Maryl and public policy on the topic
not a nmatter of conjecture or even

i nterpretation.

Sears, Roebuck & Co. v. Wioley, 139 Ml. App. 642, 661 (2001)),

cert. granted, 367 Md. 88 (2001), aff’'d, 370 mMd. 38 (2002). By

requiring that there be a denonstrable nandate, Maryland “limts
judicial forays into the wilderness of discerning ‘public policy’
wi thout clear direction froma |egislature or regulatory source.”

MIton, 138 F.3d at 523. Such ungui ded forays are to be avoi ded

8. ..continued)

Constitutional principles have al so provided clear public
policy mandates. See, e.g., Porterfield, 374 Mil. at 432-33 (M.
Decl. of Rights, Art. 21, 24); De Bleecker, 292 Md. at 500 (U.S.
Const. anend. |); Bleich, 98 MI. App. at 134-35 (U.S. Const.
amend. |; M. Decl. of Rights, Art. 40); Kessler, 82 Ml. App. at
588-89 (U.S. Const. anend. 4).

It is not necessary that the statute or regul ation declaring
the public policy apply directly in the case in which it is
argued. A public policy that is clearly denonstrated by a
statute or regulation may be considered so long as it is rel evant
to the conduct at issue in the case. See Porterfield, 374 Mi. at
431 (2003)(noting “[b]oth Whol ey and Ml esworth invol ved
situations where the public policy was enunciated clearly in the
rel evant statutes, and applied narrowWy to sets of circunstances
beyond the express scope of the statutes”); Ml eswrth, 341 M.
at 628 (holding that though plaintiff’s enployer was technically
exenpt fromthe statute in question, the enployer was stil
subject to the public policy that was denonstrated in the
statute); Wwoley, 370 Md. at 59 (finding a generally applicable
public policy was declared by a section of the crimnal code not
at issue in the case).
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by the judiciary, as they are nore properly the province of the
| egi sl ative branch. Adler, 291 Ml. at 45.

Appel l ant contends that it is the public policy of Mryl and
that all fiduciaries nust act in favor of their beneficiaries.
This duty extends, appellant argues, to fiduciaries of enployee
benefit plans, who nust act in the interest of plan participants
and not in the interest of a corporate sponsor. Appellant argues
that term nating her enploynment for fulfilling her duty to the
Pl an beneficiaries was sufficiently egregi ous to support an
action for wongful term nation.

Appel | ant concedes that a plan adm nistrator’s fiduciary
duty to protect the interest of beneficiaries has never been
recogni zed as a sufficiently conpelling public policy upon which
a wongful termnation action could be based. In order to create
a cause of action for appellant, this Court would be required to
recogni ze and define a new public policy exception to the
enpl oynment at will doctrine. This is a step we will not take
wi t hout carefully nmeasured consideration.

Appellant’s Pleadings Are Insufficient

to Establish Wrongful Discharge

First we nust note that in her anmended conpl aint, appell ant
fails to neet the requirenment that she “plead with particularity
t he source of the public policy” allegedly violated by her

termnation. Porterfield v. Mascari Il, Inc., 142 Ml. App. 134,

140 (2002), cert. granted, 369 Mi. 179 (2002), aff’d, 374 Ml. 402

(2003) (citing Watson, 322 Md. at 477, Lee v. Denro, Inc., 91 M.
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App. 822, 831-32 (1992)). In her conplaint, appellant states,
wi thout citation to any case, statute, or regul ation,
Maryl and has recogni zed a cl ear mandat e of
public policy encouraging adm nistrators and
fiduciaries of enployee benefit plans to
refuse to participate in and to object to
transactions which are proposed by the plan
sponsor for its benefit and not in the
interests of the plan participants.
Plaintiff has, therefore, failed to nmeet the threshold
requi renent for stating a cause of action for wongful discharge
that she identify the source of the public policy with
particularity.

Appellant Fails to Establish Her Termination Violated a
Compelling Public Policy Mandate

Even if appellant had pled her case with particularity, her
claimwould still fail. 1In her brief, appellant relies on four
| egal sources to establish the public policy that she contends
creates an exception to the enploynent at will doctrine: (1)
Title 8 of the Maryland I nsurance article, (2) Title 15 of the
Maryl and Estates and Trusts article, (3) State common | aw, and
(4) ERISA. None of these sources provides a sufficiently
conpel ling public policy nandate to support a wongful discharge
action.

In our view, the Court of Appeals’ decision in Wwoley v.
Sears Roebuck, 370 Md. 38 (2002), governs the outcone of this

case. In Woley, an enpl oyee was di scharged from enpl oynent for
i nvestigating and reporting to his supervisor suspected crim nal

activity of a co-enployee. 1d. at 45-46. The issue was whet her
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t he enpl oyee had a cause of action for wongful discharge. 1d.
at 46. The Court filed a plurality opinion (Battaglia, J;
Cathell, J; Harrell,J) recognizing a new public policy exception
to the enploynent at will doctrine, stating that an enpl oyee who
was fired for reporting illegal activities to the proper
authorities could bring a viable claimunder the w ongful

di scharge doctrine. |[d. at 70. Judge Battaglia, witing for the
plurality, concluded that the exception did not apply to the

enpl oyee in the case, however, because all of the enpl oyee’s

al | egati ons had been nade to supervisors and co-workers who were
internal to the conpany, not to the police or another enforcenent
agency. 1d. A concurring opinion reached the sane concl usion,
wi t hout recogni zing the new exception created in the plurality

opi nion. \Wholey v. Sears Roebuck, 370 Md. 38, 71-76 (2002) (JJ.

Raker and W/l ner concurring in the judgnent). A dissenting

opinion was also filed. Wholey v. Sears Roebuck, 370 Md. 38, 76-

77 (2002) (JJ. Eldridge and Bell dissenting).

Essentially, the plurality of the Woley court
si mul t aneously recogni zed a new nandate of public policy to
protect enpl oyees who reported corporate wongdoi ng to outside
authorities |like the police, and declined to recognize a public
policy in favor of enployees who reported corporate wongdoing to
internal authorities |like supervisors. See id. at 70. W wl|
utilize the reasoning expressed in the plurality opinion in
Wholey to determine if there is an identifiable public policy

applicable to the case at bar.
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The Whol ey plurality observed that the purpose of the tort
of wrongful discharge, i.e., to provide a renmedy for an otherw se
unremedi ed violation of public policy, defined the first limting
factor in recognizing a new public policy. 1d. at 52. Wen a
statutory cause of action is available to redress the injuries of
an enpl oyee, wongful discharge is not an appropriate renedy, and
no public policy need be recognized. 1d. at 52. Only if no
statutory renedy exists, mght wongful discharge be an
appropriate renedy. |d.

| f we exam ne each of the sources of | aw advanced by
appel l ant as declaring an applicable public policy, we find that
the duties created by the first three sources provide no cause of
action for soneone in appellant’s position, and define only
general duties. The Insurance Article of the Maryl and Code
outlines fiduciary duties applicable to adm nistrators of
enpl oyee benefit plans. M. Code (1957, 2003 Repl. Vol.) 8§ 8-
310, 8-316 of the Insurance Article. The Insurance Article also
i mposes civil and crimnal penalties on benefit plan
adm nistrators who violate their statutorily prescribed duties.
Ml. Code (1957, 2003 Repl. Vol.) 88 8-321, 8-322 of the Insurance
Article. These statutes only apply, however, to third-party
adm ni strators of enployee benefits plans, not to in-house
adm nistrators of the plan sponsor. M. Code (1957, 2003 Repl.
Vol.) 8 8-301(b)(2)(i)(1) of the Insurance Article. Therefore,

this statute does not provide any cause of action for an enpl oyee
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in appellant’s position, but may still be considered as a general

expression of public policy. See Mdleswrth, 341 Mi. at 628.

The Estates and Trusts article recogni zes the general
fiduciary duties applicable to trustees, personal
representatives, guardians, and others. See MI. Code (1957, 2001
Repl. Vol., 2004 Cum Supp.) 8§ 15-101, et seq. of the Estates and
Trusts Article. Appellant contends that an enpl oyee benefit plan
is a trust under Md. Code (1957, 2003 Repl. Vol.) 8§ 8-301(f) of
the Insurance Article, and that as a fiduciary, she had a
responsibility to “admnister [the] trust...inpartially, based on
what is fair and reasonable to all of the beneficiaries.” M.
Code (2000, 2001 Rep. Vol., 2004 Cum Supp.) 8§ 15-502(b) of the
Estates and Trusts Article. The duties recited in the Estates
and Trusts article are general duties and provide appellant no
specific remedy. These statutes, too, can be considered as a

general expression of public policy. See Mleswrth, 341 M. at

628.

Al though it is doubtful that comon | aw, standing al one, can
formthe basis for a public policy mandate, to the extent that it
can be a source, the common |aw of Maryl and recognizes that a

fiduciary owes a duty of loyalty to a beneficiary. See Board of

Trust ees of Enployees’ Retirenent Systemof City of Baltinore v.

Mayor & City Council of Baltinore Gity, 317 Md. 72, 109 (1989)

(l'isting Maryl and cases di scussing the duty of loyalty owed by
trustees to beneficiaries). Again, these are only general duties

and provi de appellant no renedy under the common | aw.
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ERI SA section 510, 29 U S. C. 8§ 1140, provides a renedy for
enpl oyees who are term nated for reporting corporate w ongdoi ng
to the proper authorities. [d. It does not provide protection
for intra-enmploynment conduct, and thus, as the Fourth G rcuit
Court of Appeals decided, it does not provide a renedy to
appel lant. See King, 337 F.3d at 428.

To be actionable, however, we nust find that a conpelling
public policy was violated by the enpl oyee’s termnation. 1d. at
50-51. We exanine existing constitutional and statutory mandates
to discern those public policies that are sufficiently well
established. See id. at 53-54. The plurality in Woley
concl uded that the general duty to prevent crinme for the “public
good” was only a general duty and, therefore, was insufficient to
support a claimfor wongful discharge. Wholey, 370 at 65-66.

We perceive no difference between the general duty to report
suspected crimnal activity and the general duty of |oyalty
required of a fiduciary.

We must focus instead on the appellant’s act of reporting
the alleged violation to co-workers and supervisors.® |n Woley,
the plurality saw fit to distinguish between internal and
external reports of corporate wongdoing. 1d. at 70. The sane
di chotonmy exists here. While we recognize that there is a

general policy in Maryland that a fiduciary nust serve the

°The conduct in this case consisted of objecting to proposed
action. Appellant does not allege that she was ordered to
performan illegal act and was di scharged for refusing to perform
it.
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interests of the beneficiaries, we do not find any policy that
protects a fiduciary who nmakes an internal conplaint of corporate
wr ongdoi ng to co-workers and supervisors. |In addition to not
provi ding a cause of action, the State law relied on by appell ant
does not contain an express statenment of public policy in favor
of protecting a person who objects, internal to enploynent, to
proposed action on the ground that the person suspects a
violation of fiduciary duty. Simlarly, ERI SA contains no
statenent in favor of protecting such conduct. Therefore,
appellant has failed to identify a sufficiently conpelling public
policy mandate to support her claimof wongful discharge.
Appel | ant attenpts to distinguish Wioley by arguing that she
had a specific fiduciary duty to act solely in the best interest
of the Plan beneficiaries, the breach of which could subject her
to personal liability. The Wwoley plurality recognized that an
enpl oyee “may have a viable claimof wongful discharge if
term nated for acting pursuant to a | egal duty...when the
enpl oyee’s failure to performthat duty could result in potenti al
ltability.” See id. at 64. For exanple, an enpl oyee may have a
viable claimfor wongful discharge if the enployee is term nated

for reporting an activity that the enployee is specifically

required by law to report, see Thonpson v. Menorial Hosp., 925 F
Supp. 400, 407-8 (D. Md. 1996) (finding that the duty to report

illegal actions of the hospital was the duty of hospital and not
t he enpl oyee; therefore, the enployee could not claimprotection

fromwongful discharge); Bleich, 98 MI. App. at 138-40
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(recogni zi ng wongful discharge of teacher who was term nated for
filing a legally required report of child abuse), or for failing
to report an activity that the enployee is specifically required

by law to keep confidential. See Shapiro, 105 M. App. at 766-70

(di scussi ng whet her enployee’s termnation for refusing to read
and di sclose the contents of the private papers of others was
protected under wongful discharge doctrine). Appellant points
to provisions of ERISA as the source of her duty and potenti al
l[iability. 1Ilgnoring the issues of preenption that this argunent
raises, it does not formthe basis for a State cause of action in
any event. Again, the problem appellant faces is that there is
no specific legal requirenent that appellant report suspected
activity to her enployer and no express statenent of protection
with respect to reports internal to enploynent.

Appellant’s inability to identify a clear mandate of public
policy renders her claimfor wongful discharge untenable. W
find no error in the circuit court’s findings or conclusions.
Therefore, we affirmthe circuit court’s decision to grant
appel l ee’s notion for summary judgnent.

Preemption of State Law Claims

In light of our conclusion that appellant has failed to
state a wongful discharge clai mupon which relief can be
granted, there is no State law claimto be preenpted. Thus, we
need not determ ne whether the doctrine of preenption applies.

JUDGMENT AFFIRMED. COSTS
TO BE PAID BY APPELLANT.
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